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ILLEGALITY AS AN EXCUSE FOR REFUSAL 
OF PUBLIC SERVICE. 


I. 


HE plainest basis for a refusal to render service in a public em- 
ployment is illegality. Where service of the sort asked is 
plainly in the face of legal inhibitions, the propriety of the refusal 
is obvious. And if, in giving the service asked, illegality of any 
kind would be directly abetted, the case is hardly ‘less plain. 
Where, however, the matter involved is rather contra bonos mores 
than prohibited by explicit law a doubtful problem arises. And 
where the illegality alleged is remote from the service requested, a 
still more difficult question is presented. 


II. 


Obedience to executive orders constitutes, perhaps, the most ob- 
vious head of justification for refusal to serve, although considered at 
large it is of the same obligation from whatever branch of the govern- 
ment the command proceeds — legislative, judicial or executive. The 
most striking example of .this is that executive action which is on a 
parity with the governmental action of other departments, examples 
of which are rather rare in our constitutional law. However, in 
extraordinary circumstances this proper authority of the executive 
department is particularly plain; and such political action should 
receive implicit obedience. Thus military necessity might justify the 
declaration of an embargo, in which case a steamship line would be 
obliged to tie up its vessels and refuse further freight. To take one 
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other prominent example, the military authorities would usually be 
justified in assuming control of the railroad systems extending into 
the theatre of war. In such a case it was held that the railroad 
would have an excuse for refusing to accept food-stuffs tendered it 
without the transit permit which the military authorities had re- 
quired should be obtained from them by the shipper. What is true 
of martial authority within the belligerent’s own territory is of course 
still more clear of military government over conquered territory. 
Those engaged in any service in that territory are subservient to the 
orders of the military arm in accepting business. In addition to 
withholding permission to do business by reason of. possible danger 
to its own interests in either case, the military authorities may 
order the discontinuance of public service because they need the 
facilities in their own operations. And even a carrier from a neutral 
may refuse to accept contraband goods for transportation to one of 
the belligerent countries or to a blockaded port, if it is unwilling to 
run the risk of capture by the belligerent.2 And it may refuse to 
engage itself in a service which will bring it into collision with the 
authorities of another nation or any violation of its laws. 

It must he obvious that when the refusal to serve is made necessary 
by such exercise of governmental authority there is an excuse. An ° 
interesting case in point is Decker v. Atchison, Topeka and Santa Fé 
Railroad Company.* The plaintiff was not given the transportation 
he demanded upon the morning in question because on the 16th day 
of September, 1893, the defendant railroad company had prescribed 
a certain rule for the government of its trains entering the Cherokee 
Outlet on the day of its opening for settlement, providing that no 
train should enter said outlet within six hours of 12 o’clock noon of 
said day. Mr. Justice Scott held this refusal under all these cir- 
cumstances to be entirely justifiable; he said: 

“The opening of the Cherokee Outlet to settlement has gone down into 
history as a scene and an occasion unequaled by any similar event of modern 
times. A vast domain was opened to homestead settlement in a day, and 
more than 100,000 people waited upon the borders for the hour of noon, 
when they could break forth on a wild rush for either town lots or homestead 





1 Tllircis Central R. R. Co. v. Phelps, 4 Ill. App. 238 (1879); Illinois Central R. R. 
Co. v, Hornberger, 77 Ill. 457 (1875); Phelps v. Illinois Central R. R. Co., 94 Ill. 548, 
(1880). 

2 See Farmers’ Loan & Trust Co. v. Northern Pac. R. Co., 112 Fed. 829 (1902). 

§ 3 Okla. 553 (1895). , 
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lands. At the particular point where the trains of the defendant in error 
were located, thousands thronged to board the first train to enter, and, if 
possible, gain some advantage and get to the promised land before the 
awful rush. Had trains gone into the country prior to 12 o’clock, hundreds 
would have become violators of the law no doubt, and, had the defendant 
in error permitted those already aboard when the trains arrived at the line 
to-remain in the coaches, those waiting on the line to enter trains according 
to the order of the Secretary of the Interior and the rules prescribed by the 
company would have been placed at a disadvantage, and their rights under 
the law would have been unequal and prejudiced thereby. Yes, this rule 
was a reasonable one, and, in addition to this, was adopted by defendant 
in error by order of the Secretary of the Interior; and for this court to hold, 
or the court below to have held, as a matter of law, that it was an unreason- 
able rule, would, we think, have been error.” * 


ITI. ‘ 


A public service company cannot be required to furnish a service 
which it is not authorized to perform.’ Thus it cannot be called upon 
to render any sort of service which it is not empowered to perform. 
In a recent case a petitioner sought to have illuminating gas from a 
company which it had been shown in other litigation had only author- 
ity to supply heating gas.* Said the Court: 


‘Obviously, unless the defendant be shown to be exercising a public fran- 
chise in the vending of gas for lighting purposes, there is no more ground 
for injunction shown here than if he had sought one to restrain Peaslee, 
Gaulbert & Co. from refusing to vend oil to him. But the petition on its 
face shows that, as to the sale of gas for lighting purposes, the defendant 
was not only not exercising a public francliise, but was, by the ordinance 
which permitted it to do business in Louisville at all, expressly forbidden 
to sell gas for any other than heating purposes. The plaintiff is therefore 
in the position of asking an injunction requiring the defendant to violate 
‘an ordinance of the city.” ; 


And in a late case‘ a water company was held justified in pre- 
paring to discontinue service, its franchise having expired. The 
doctrine of the court is thus summarized in the headnote: 





1 The same would be true of transportation asked which would involve disobedience 
of customs regulations, as landing goods at a port not a port of entry. 

2 People v. St..Louis & B. Electric Ry. Co., 122 Ill. App. 422 (1905). 

3 Nairin v. Kentucky Heating Co., 27 Ky. Law Rep. 551 (1900). 

4 Wade v. Lutcher & M. Lumber Co., 74 Fed. 517 (1896). 
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“On the expiration of a water company’s franchise by limitation, 
the company’s right to operate its plant and use the streets of the city 
therefor ceased, and with it the right of the city to demand service. 
But where, after the expiration of a water company’s franchise, it 
continued to operate its plant and render service to the public, it was 
bound during such period to perform the obligations growing out of 
such assumed quasi-public service, to the extent that it was required to 
supply water adequate to its reasonable capacity and at reasonable rates, 
and to that extent it was subject to the jurisdiction of the courts to en- 
force its implied undertaking. Where a water company, after the ter- 
mination of its franchise, continued.to furnish water, it did so according 
to a quasi-contractual relation, which was a mere license from which 
either it or the city could withdraw at will. But a water company con- 
tinuing to furnish water after the termination of its franchise is subject 
to regulation by the state or the municipality.” 


IV. 


There is much force in this reiterated distinction. A logging 
corporation operating a private railway cannot be called upon to 
take passengers,’ although if it does so generally, it might be held 
liable as a common carrier to particular passengers actually ac- 
cepted, notwithstanding the ultra vires.’ Perhaps the plainest case 
of this genera] justification is that one where an irrigation company ° 
of which the service was asked, was under an injunction ordering it 
not to render such service. Plainly in such case it is a good defense 
that compliance with the request will involve it in contempt of 
court. But it is almost equally plain that common-law process 
should be respected.‘ 

Wherever there is a statute directly applying to the service in 
question and expressly stating the conditions under which alone 
service can be given, there is of course a resulting excuse whenever a 





? Laighton v. Carthage, 175 Fed. 147 (1910). 

? Albion Lumber Co. v. De Norbra, 72 Fed. 739 (1896). 

’ Sample v. Fresno F. & Irrigation Co., 129 Cal. 222 (1900). See accord, Nairin v. 
Kentucky Heating Co., 27 Ky. Law Rep. 551 (1900). 

* Brunswick & W. R. Co. v. Ponder, 117 Ga. 63 (1903); Indiana, I. & I. Ry. Co. 
v. Doremeyer, 20 Ind. App. 605 (1898); Landa, Holck & Co., e al., v. Missouri, 
K. & T. Ry. Co., 129 Mo. 663 (1895); Bliven v. Hudson R. R. Co., 35 Barb. (N. Y.) 
188 (1861). See also Mitchell v. Kansas City C. & S. Ry. Co., 116 Mo. App. 116 
(1906). ° 
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service is asked which comes within its prohibitions. Several éxamples 
may be drawn from federal statutes where the number of passengers 
which a vessel may carry is regulated under the provisions of a statute; 
the carrier would of course have an excuse for not accepting addi- 
tional passengers who offer themselves after the vessel has its com- 
plement.’ So if it is illegal for a railroad to let its cars stand in the 
street it can refuse to permit goods to be loaded upon that part of a 
spur which is laid through a street without liability for discrimination 
in so refusing.” Where an explicit ordinance of the Board of Health. 
forbids the transportation of corpses except when accompanied by 
a person in charge having a transit permit containing specified infor- 
mation, a railroad may refuse transportation when all of this informa- 
tion is not filled in.* But where a local ordinance forbade an express 
company to bring liquors and the carrier accordingly refused to act, 
the ordinance being held invalid, the carrier was held liable, as he 
must make out his defense at his peril.‘ 


V. 


Where the service in question is forbidden on Sunday either by a 
general statute applying to all business, or by a specific statute dealing 
with the particular business, there is of course an excuse as a conse- 
quence. Thus a carrier may refuse to carry on Sunday *® and need 
not be prepared to carry even when necessity or charity is involved, 
so long as any statutory prohibition which applies to him remains.° 
If there is no statutory prohibition, the cases hold that it does not 
follow that the carrier is bound to transact business on that day unless 
he chooses to do so.’ The situation is the same as to holidays other 
than Sunday.’ 

But if he holds himself out to the public as so doing, and actually 





1 See Schwerin v. North Pac. C. R. Co., 36 Fed. 710 (1888). 

2 Louisville & N. R. R. Co. v. Pittsburg & K. Coal Co., 111 Ky. 960 (1907). 

3 Lake Erie & W. R. R. Co. v. James, ro Ind. App. 550 (1894). 

* Southern Express Co. v. Rose Co., 124 Ga. 581 (1905). . 

5 Walsh v. Chicago, M. & St. P. Ry. Co., 42 Wis. 23 (1877). As to the constitu- 
tionality of forbidding service on Sunday, see Hennington v. Georgia, 163 U. S. 299 
(1896). 

® Horton v. Norwalk Tramway Co., 66 Conn. 272 (1895). 

7 Merchants’ Wharfboat Assoc. v. Wood, 64 Miss. 661 (4887). 

® Pennsylvania R. R. Co. v. Naive, 112 Tenn. 239 (1903). 





582 HARVARD LAW REVIEW. 


enters upon business transacted on that day, he cannot shield him- 
self for either misfeasance or non-feasance because it was done or 
omitted to be done on the Sabbath." Thus it is generally agreed 
that if a carrier actually accepts general goods on Sunday, he is 
liable for not forwarding them immediately: A carrier must 
continue transportation already begun on Sunday. And by a 
similar principle he must accept goods from a connecting carrier 
on Sunday.’ 

The law on this point has been elaborately worked out in relation 
to telegraphing. A telegraph company, if its office be open, must 
receive on Sunday all messages the handling of which may fairly 
be said to be a work of necessity or charity.* Unless the circum- 
stances have been explained to the operator or the message bears 
on its face evidence of its special character, it may be refused as 
may be all commercial or social messages.‘ However, all messages 
which are actually accepted must be handled with due diligence 
throughout their course.* 

As to the other services, there is as yet little authority. Some 
services, it is generally agreed, should be open to the public on all: 
days: inns® and canals’ are examples to which a citation may be 
given. And it is most obvious that in certain other callings service 
should be given regardless of days: gas and electric supply, water 


and sewerage service, are plain examples of instances where modern 
necessity overbears the Sunday policy. 





1 Merchants’ Wharfboat Assoc. v. Wood, 64 Miss. 661 (1887). 

2 Philadelphia W. & B. R. R. Co. v. Lehman, 56 Md. 209 (1881). 

8 Western Union Telegraph Co. v. Wilson, 93 Ala. 32 (1890); Rogers v. Western 
Union Telegraph Co., 78 Ind. 169 (1881); Western Union Telegraph Co. v. Yopst, 
118 Ind. 248 (1888); Western Union Telegraph Co. v. Griffin, 1 Ind. App. 46 (1890); 
Western Union Telegraph Co. v. Eskridge, 7 Ind. App. 208 (1893); Western Union 
Telegraph Co. v. McLaurin, 70 Miss. 26 (1892); Burnett v. Western Union Tele- 
graph Co., 39 Mo. App. 599 (1890); Gulf, C. & S. F. Ry. v. Levy, 59 Tex. 542 
(1883). 

* Western Union Telegraph Co. v. Hutcheson, 91 Ga. 252 (1892); Willingham 
v. Western Union Telegraph Co., 91 Ga. 449 (1893); Western Union Telegraph Co. v. 
Henley, 23 Ind. 14 (1899); Thompson v. Western Union Telegraph Co., 32 Mo. 
App. ror (1888); Burnett v. Western Union Telegraph Co., 39 Mo. App. 599 (1890). 

5 Western Union Telegraph Co. v. McLaurin, 70 Miss. 26 (1892). 

® Rex v. Ivens, 7 C. & P. 213 (1835). 

? McArthur v. Green Bay & Miss. Canal Co., 34 Wis. 139 (1874). 
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VI. 


Some difficult problems arise as to the duty of common carriers 
to transport liquors into prohibition territory. It is certain that if 
the delivery would involve the carrier in an illegal transaction he may 
refuse to undertake it. In the leading case on this point, State v. 
Goss," Mr. Justice Rowell said: 
































‘Although express companies are common carriers, and liable as such, yet 
the law neither requires nor permits them to do illegal acts; and they are 
not bound to transport and deliver intoxicating liquor or other commodities, 
if thereby they would commit an offence or incur a penalty. They cannot 
be allowed, any more than other people, knowingly and with impunity, to 
make themselves agents for others to break the laws of the State.” 





Where the local legislation specifically forbids the transportation 
of intoxicating liquor, the carrier can, of course, refuse to accept. 
Moreover, as one case? holds, the carrier has discretionary power to 
determine whether the liquors offered are intoxicating in the sense of 
the law. But if the sale only is illegal the carrier cannot refuse to 
bring the liquors which may be resold illegally. Thus, where the 
sale of liquor in original packages was lawful in South Carolina, 
though it was forbidden in any other form, the carrier could not 
refuse to receive liquor in the original packages for delivery in South 
Carolina.‘ 

Where it is made illegal by statute to transport fish or game, a 
carrier may refuse to accept such fish or game if acceptance would 
promote the violation of the statute or impede its administration. But 
it will not itself be guilty of violating the act if it has in its possession 
such fish or game which it has received in packages in regular course 
without reasonable grounds of suspicion.® If in obedience to orders 
of game inspectors or fish wardens, it delivers up such game or fish 
for seizure, it will have a sufficient excuse; but apparently there 
is no protection if these officers acted without authority of law.° 













1 59 Vt. 266 (1886). 
2 Milwaukee M. E. Co. v. Chicago, R. I. & P. Ry., 73 Iowa 98 (1887). 

8 Crescent Liquor Co. v. Platt, 148 Fed. 894 (1906); Southern Express Co. v. 
State, 107 Ga. 670 (1899); Southern Express Co. v. Rose Co., 124 Ga. 581 (1905). 

‘ Blumenthal v. Southern Ry., 84 Fed. g20 (1898). 

5 State v. Swett, 87 Me. 99 (1895). 

® Merriman v. Great Northern Exp. Co., 63 Minn. 543 (1896). 
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Quarantine regulations duly established by law will excuse a car- 
rier from accepting passengers destined beyond the quarantine bar- 
riers, when it is set up against all passengers coming from a certain 
district to a certain district; or any passengers,association with whom 
would detain other passengers.’ And the same is true of live freight 
or dead freight against which quarantine is legally declared.? How- 
ever, a carrier who knows of the quarantine, and does not disclose it 
at the time of acceptance, will be liable, unless the quarantine is so 
notorious that he may assume that it is known.’ But it is usually 
provided that under certain conditions certificates may be obtained, 
in which case the owners should. be duly notified.‘ Regulations 
providing that water shall not be turned on until an officer of the 
Board of Health is satisfied as to the plumbing arrangements * ought 
to be respected. And so must laws regulating the transportation of 
corpses.* 


VIl. 


Of course one engaged in public employment should refuse to take 
any action which would make him liable for abetting illegality. Thus, 
a carrier of passengers could refuse to take upon the train one fleeing 
from justice, one going upon the train to assault a passenger; or to 
commit larceny.’ In an analogous case it was assumed that the 
carrier might refuse to take a rebel officer going to the front to join 
his command.*® But if the carrier does not know of the illegal nature 
of the request, he is not legally liable to the owner for taking goods 
according to his prima facie duty.® However, a railroad company 
which negligently permitted slaves to be transported without the 
authority of their owner, was held liable for their value by reason of 
being concerned in their escape.’® 

Upon similar principles a telegraph company should refuse to 





? St. Clair v. Kansas City M. & B. R. R. Co., 77 Miss. 789 (1900). 

? Fort Worth & D. C. Ry. Co. v. Masterson, 95 Tex. 262 (1902). 

® St. Clair v. Kansas City M. & B. R. R. Co., 76 Miss. 473 (1899). 

* St. Louis & S. F. R. Co. v. Roane, 93 Miss. 7 (1908). 

® But see Johnson v. Belmar, 58 N. J. Eq. 354 (1899). 

® Lake Erie & W. R. R. Co. v. James, ro Ind. App. 550. 

7 See the dicta in Thurston v. Union Pac. R. Co. 4 Dill. (U. S.) 321 (1877). 
8 Turner v. North Carolina R. R., 63 N. C. 522 (1869). 

® Jackson v. Railway Co., 87 Mo. 422 (1885). 

Louisville & N. R. R. Co. v. Young, 1 Bush (Ky.) 401 (1866). 





EXCUSE FOR REFUSAL OF PUBLIC SERVICE. 585 


transmit messages which would implicate it in illegality. While it - 
is true there can be no discrimination where the business is lawful, 
no one can be compelled to aid in unlawful undertakings, or is 
justified in so doing. A telegraph company should refuse to send 
libelous? or obscene* messages, or those which clearly indicate 
the furtherance of an illegal act or the perpetration of some crime. 
Recently in New York the telephone and telegraph instruments were 
taken out of “pool rooms” which were used for the purpose of sell- 
ing bets on horse races.‘ A telegraph company will be liable for 
transmitting a forged message, knowing it to be such. It is, there- 
fore, its undoubted right to refuse unauthorized messages,° since it 
might thereby become involved in the perpetration of frauds. 


VIII. 


There are several cases involving prostitution which test these 
principles. A carrier of passengers cannot refuse to let a prostitute 
travel on its trains. As the Court sagely said in the leading case :° 


“The carrier is bound to carry good, bad, and indifferent, and has 
nothing to do with the morals of his passengers, if their behavior be 
proper while traveling. Neither can the carrier use the character for 
chastity of his female passengers as a basis of classification, so that he may 
put all chaste women, or women who have the reputation of being chaste, 
into one car, and those known or reputed to be unchaste in another 
car. Such a regulation would be contrary to public policy, and unreason- 
able. It would put every woman purchasing a railroad ticket on trial 
for her virtue before the conductor as her judge, and, in case of mistake, 
would lead to bredches of the peace. It would practically exclude all 
sensible and sensitive women from traveling at all, no matter how virtu- 
ous, for fear they might be put into or unconsciously occupy the wrong 





1 See Gray v. Western Union Telegraph Co., 87 Ga. 350 (1891). 

2 See Dominion Telegraph Co. v. Silver, ro Can. Sup. Ct. 238 (1881). 

3 See Archambault v. Great North Western Telegraph Co., 14 Quebec 8 (1886). 

* See Matter of Cullen v. New York Telephone Co., 106 N. Y. App. Div. 250 
(1905), 

5 Western Union Telegraph Co. v. Totten, 141 Fed. 533 (1905); Bank of Have- 
lock v. Western Union Telegraph Co., 141 Fed. 522 (1905). 

® Brown v. Memphis & C. R. Co. 5 Fed. 499 (1880); Pullman Palace Car Co. v. 
Bales, 80 Tex. 211 (1891), unless these women notoriously habitually misconduct 
themselves en route. Beeson v. Chicago R. I. & Pac. Ry. Co., 62 Iowa 173 (1883); 
Stevenson v. West Seattle Land Co., 22 Wash. 84 (1900). 
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car. The police power of the carrier is sufficient protection to other pas- 
sengers, and he can remove all persons, men or women, whose conduct 
at the time is annoying, or whose reputation for misbehavior and in- 
decent demeanor in public is so notoriously bad that it furnishes a reason- 
able ground to believe that the person will be offensive or annoying to 
others traveling in the same car; and this is as far as the carrier has 
any right to go. He can no more classify women according to their repu- 
tation for chastity, or want of it, than he can so grade the men.” 


In none Of the carriers cases is the problem so well worked out as 
in a recent case,’ where a telephone company refused to give service 
to a bawdy house upon general principles thus discussed : 


“Tt is argued that a common carrier would not be authorized to refuse 
to convey the plaintiff because she keeps a bawdy house. Nor is the de- 
fendant refusing her a telephone on that ground, but because she wishes to 
place the telephone in a bawdy house. A common carrier could not be 
compelled to haul a car used for such purpose. If the plaintiff wished’ to 
have the phone placed in some other house used by her, or even in a house 
where she resided, but not kept as a bawdy house, she would not be de- 
barred because she kept another house for such unlawful and disreputable 
purpose. It is not her character, but the character of the business at the 
house where it is sought to have the telephone placed, which required the 
court to refuse the mandamus. In like manner, if a common carrier knew 
that passage was sought by persons who are traveling for the execution of 
an indictable offense, or a telegraph company that a message was tendered 
for a like purpose, both would be justified in refusing; and certainly when 
the plaintiff admits that she is carrying on a criminal business in the house 
where she seeks to have the telephone placed the court will not, by its 
mandamus, require that facilities of a public nature be furnished to a house 
used for that business. For like reason a mandamus will not lie to compel 
a water company to furnish water, or a’light company to supply light, to 
a house used for carrying on an illegal business. The courts will enjoin or 
abate, not aid, a public nuisance.” ) 


IX. 


What surely may be refused upon general principles is a ser- 
vice which is necessary to the conduct of an illegal business. To 
confine the discussion to one problem upon which there is much 





1 Godwin v. Carolina Tel. & Tel. Co., 136 N. C. 258 (1904). See however Western 
Union Telgraph Co. v. Ferguson, 57 Ind. 495. 
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authority, it would seem plain that a telegraph company is not — 
obliged to furnish a service necessarily connected with illegal opera- 
tions. Where the running of a bucket shop is held an illegal business, 
it is therefore held in most cases that the telegraph company is not 
bound to furnish it with market reports, either by virtue of its duties 
as a public servant to serve all customers without discrimination, 
or even by virtue of any contract which it may have entered into 
with such a subscriber as this. Thus the regulation of an exchange 
to prevent such distribution of its quotations has universally been held 
reasonable. “It is simply a restraint on the acquisition for illegal 
purposes of the fruits of the plaintiff’s work,” as the United States 
Supreme Court recently said.? Where the business is simply against 
public policy, the question is more difficult. The cases are somewhat 
divided as to whether a telegraph company can refuse to handle 
messages in relation to the sale of options or futures in jurisdictions 
where the law simply refuses to enforce such contracts as contra 
bonos mores. ‘There are cases * which hold that the company is assum- 
ing too much in refusing to transmit such message, but by the weight 
of authority it is justified.* These last cases seem to the writer funda- . 
mentally right. 

In the cases which have just been discussed the service asked might 
fairly be said directly to promote the illegality. In such cases the! 
policy justifying refusal is sufficiently plain. But when the illegality 
is remote from the service asked, it has been assumed that the 
request cannot be refused. Thus, to illustrate this distinction, inn- 
keepers can refuse to harbor an immoral woman who is entertain- 
ing her companions in her rooms,® but a railroad cannot refuse 
to transport a prostitute to a new field.° To make another dis- 





’ Bryant v. Western Union Telegraph Co., 17 Fed. 825 (1883); Sullivan v. Postal 
Tel. Cable Co., 123 Fed. 411 (1903); Western Union Telegraph Co. v. State, 165 
Ind. 492 (1905); Smith v. Western Union Telegraph Co., 84 Ky. 664 (1887); Cen- 
tral S. & G. Exch. v. Board of Trade, 196 Ill. 396 (1902); Cain v.’ Western Union 
Telegraph Co., 18 Cinn. Wk. Bul. 267 (1887); Sterett v. Philadelphia Telegraph 
Co., 18 Wk. St. Cas. (Pa.) 77 (1887). 

* Board of Trade v. Christie Grain & Stock Co., 198 U. S. 236 (1905); citing 
with full approval Central Stock & Grain Exchange v. Board of Trade, 196 IIl. 396 
(1902). 

8 Western Union Telegraph Co. v. State, 165 Ind. 492 (1905). And see Western 
Union Telegraph Co. v. Hill, 65 S. W. 1123 (Tex. Civ. App., 1902). 

* Gist v. Telegraph Co., 45 S. C. 344 (1895); Western Union Telegraph Co. v. 
Harper, 15 Tex. Civ. App. 37 (1896). 

5 See Curtis v. Murphy, 63 Wis. 4 (1885). 
® Brown v. Memphis & C. R. Co. 4 Fed. 37 (1880). 
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tinction, it has been held that a carrier could refuse to take money 
intended for use in the contraband trade,’ while it might be obliged 
to transport a bundle of stationery intended by the consignee for use 
in his business of dealing in futures.? This last point is interesting 
as it shows another aspect of this principle. When the business 
which will be aided is illegal in a high degree it taints transactions 
far removed from it, but where the business is simply against 
public policy, the taint does not even touch collateral transactions. 
For example, a carrier cannot refuse to accept goods for transporta- 
tion when it is known that the owner intends to dispose of them on 
Sunday;* but it would seem that a carrier might refuse to bring 
firearms into a district where mob violence prevailed, although not 
consigned to known participants.‘ 


X. 


Again, whatever illegality there may have been previous to the time 
when the service is requested, should not affect the right to have 
. present service if the illegal conduct has ceased to operate. Thus 
where a man who had brought a prostitute to an inn remained after 
the woman had left the inn, and lost his goods, it was held that he 
might recover from the innkeeper. Even assuming that such miscon. 
duct would have barred him while the misconduct continued, the loss 
here happened after his misconduct ceased, and his previous immor- 
ality could not affect his subsequent status as a guest.° On the same 
principle, in a case where it appeared that the defendant was received 
at the inn on Sunday, and that to reach the inn on that day he had 
broken the statute which forbade traveling on Sunday, he was held 
to be a guest nevertheless, since the relationship was established by 
acts not necessarily connected with traveling on Sunday.° 

To go to the other extreme, it makes no difference to the right to 
service that illegal conduct may happen after the service is complete, 
provided that such conduct will be really independent of the service 





? Canter v. Bennett, 39 Tex. 303 (1873). 

? See Gray v. Western Union Telegraph Co., 87 Ga. 350 (1891). 

® Waters v. Railroad, 110 N. C. 338 (1892). 

* See Railroad Co. v. O’Donnell, 49 Oh. St. 489 (1892). 

® Lucia v. Omel, 46 N. Y. App. Div. 200 (1899), affirmed in 53 N. Y. App. Div. 641 
(1900). 

® Cox v. Cook, 14 Allen (Mass.) 165 (1867). 
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asked. Thus a railroad cannot excuse itself for failure to transport 
liquor by showing that the consignee may probably resell it in violation 
of the prohibition law;* or that a passenger is likely to get herself 
into trouble upon her arrival at her destination, it being usual for 
her to become intoxicated there.? This is not so plain upon the au- 
thorities as it ought to be. In one early leading case it seems to have 
been held that a competitor might be refused transportation to a point 
where he intended to take return passage and then solicit business 
on board in violation of proper regulations.* In a later case * much 
cited, it was said that a passenger who had been banished by the’ 
vigilance committee might be refused transportation back to San 
Francisco, where a violent fate probably awaited him. But there are 
various factors in each of these cases which may help to explain 
them away. 


XI. 


Upon the whole it would seem to be clear that this new law re- 
lating to the various matters discussed in this article is being worked 
out very well, if one may judge it by the closest analogy in estab- 
lished law. The true extent of public duty depends in last analysis 
upon public policy just as does the real extent of contractual 
obligations. Whatever policy is strong enough to excuse one from 
the performance of a contract obligation ought surely to justify one 
in refusing to perform this common-law obligation. 


Bruce Wyman. 


CAMBRIDGE, Mass. 





1 Southern Express Co. v. State, 107 Ga. 670 (1899). 

2 Stevenson v. West Seattle Land & Imp. Co., 22 Wash. 84 (1900). 

3 Jencks v. Coleman, 2 Sumn. (U. S.) 221. 

* Pearson v. Duane, 4 Wall. (U. S.) 605 (1866), discussed, 18 L. Ed. 447. 
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THE LIABILITY OF AN UNDISCLOSED 
~ PRINCIPAL. 


Il. 
§ 19. Of the Second Exception — “Election.” —The second ex- 


“ception to the general rule is commonly said to rest upon the theory 


of “election.” A wholly anomalous situation is presented. A con- 
tract has been made which in terms binds the agent only. Never- 
theless the principal may be made liable upon it. How is he liable? 
Although the other party. may perhaps sue both of them severally but 
simultaneously, or possibly sue both jointly,’ the obligation can hardly 
be deemed a joint one in the sense that it can ultimately be enforced 
against both.? Neither can it be said that both are liable severally 
in the sense that recovery can be had partly from each.. The liability 
is commonly said to be an alternative one. The agent can be held 
because he made the contract in his own name, or the principal can 
be held because it is in law deemed his contract. Which one shall be 
held? The answer ordinarily given is that the other party may 
“elect” between them. As a corollary to this, it is said that the 
other party has but one choice; that when he has made his election 
his determination is final; and he cannot afterwards make a new 
choice even though his first efforts did not result in a satisfaction of 
his claim. How far this is true it is now necessary to inquire. Be- 
fore doing so, it may be well to notice one preliminary matter. 
Election properly is a matter of choice. It does not rest upon es- - 
toppel. It is not therefore essential in order to make it conclusive 
that it shall appear to have misled the principal to his prejudice. If, 
however, it has misled him, — if the principal, being apprised of the 
fact that the other party has elected to look to the agent, settles with 
the agent upon that basis and either pays him or allows him a cor- 
responding credit, — nothing could be more unjust than to permit 





* See cases post, § 24. 

* See Tew v. Wolfsohn, supra; McLean v. Sexton, supra; Gay v. Kelley, supra; 
Belt v. Washington Power Co., 24 Wash. 387; Steele Smith Grocery Co. v. Potthast, 
109 Iowa 413. . 
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the other party afterwards to repudiate his action with the agent and 
resort to the principal.' 

§ 20. Theories of Election. — With reference to this matter of 
election four views are possible: 1. That the other party unex- 
pectedly finds himself in a situation where he can hold one of two 
parties liable and he must simply choose between them. 2. That 
the other party, inasmuch as he has a contract in terms with the 
agent, will presumptively pursue this obligation, and that therefore 
some affirmative action is necessary to show that he intends to abandon 
this for his remedy against the principal. 3. That the other party, 
as soon as he discovers the existence of the principal, will presump- 
tively look to him rather than to the agent, and that some affirmative 
act is therefore necessary to show that he prefers to hold the agent. 
4. That the other party, having actually dealt with the agent as 
principal and obtained an obligation against him, but finding unex- 
pectedly that he also has a claim against the principal, intends to 
make the most of the situation,—to keep and enforce his claims 
against both until he has obtained satisfaction from one of them or 
has done something which in fact or in law shows that he has aban- 
doned his claim against one or the other of them. 

Any one of these views might undoubtedly be taken, but no one 
of them, in fact, has been consistently held. The field is therefore 
open for the adoption of the one which seems most consistent with 
principle and the peculiarities of the situation. That the last is the 
sound and natural view would seem to require no argument to es- 
tablish, although it undoubtedly is not election in the ordinary sense. 
From the standpoint of the liability of the principal it would lead 
to this conclusion: that no act with reference to keeping alive or en- 
forcing the liability of the agent would discharge the principal unless 





1 Paterson v. Gandasequi, 15 East, 62; Addison v. Gandasequi, 4 Taunt. 574; 
Thomson v. Davenport, 9 Barn. & Cress. 78; Horsfall v. Fauntleroy, ro Barn. & 
Cress. 755; Smyth v. Anderson, 7 Com. Bench 21; Irvine v. Watson, 5 Q. B. Div. 
1oz; Armstrong v. Stokes, L. R. 7 Q. B. 598; Heald v. Kenworthy, ro Exch. 739; 
Kymer v. Suwercropp, 1 Camp. 109; Macfarlane v. Giannacopulo, 3 Hurl. & Nor. 
860; Clealand v. Walker, 11 Ala. 1058; Cheever v. Smith, 15 Johns. (N. Y.) 276; 
Bush v. Devine, 5 Har. (Del.) 375; Brown v. Bankers, etc. Tel. Co., 30 Md. 39; Schep- 
flin v. Dessar, 20 Mo. App. 569; Hyde v. Wolfe, 4 La. 234; Homans v. Lambard, 21 
Me. 308. . 

One who gives a receipt to a State agent without actual payment cannot afterwards 
hold the State, although he has given notice to the accounting officers not to allow, such 
teceipt as a credit to the agent. Fitler v. Commonwealth, 31 Pa. 406. 
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it, also showed that the other party did not intend to charge the 
principal. 

§ 21. Knowledge necessary. — Election, as has been pointed out, 
involves choice, and choice presupposes knowledge of the alterna- 
tives and fteedom to choose between them. The other party can- 
not elect between the principal and the agent so long as he does not 
know that there was a principal in the transaction; and this knowl- 
edge must .include not only the fact of the agency but the name and 
identity of the principal." What he may do before that cannot be 
charged to him as an election. 

§ 22. What constitutes an Election. — It is impossible to lay down 
any hard and fast rule by which it can, in all cases, be determined 
what constitutes an election until there is agreement as to what is 
meant by election. The other party may, of course, by some express 
and unequivocal act, done with that direct intent, declare his pur- 
pose to treat the agent only as his debtor in such a manner as to 
leave no room for doubt; but in the majority of the cases the in- 
tention of the other party is to be gathered from his words and con- 
duct, and the various circumstances which surround the case. If 
the case were one of ordinary election, any act which unequivocally 
indicated a purpose to pursue either the principal or the agent would 
suffice; but it is quite clear that we are not dealing with an ordinary 
case at all. This will be evident from a consideration of the cases 
which have actually been decided, distinguishing between what is 
done before and what is done after the discovery of the principal. 

§ 23. 1. Before Discovery.— As has already been pointed out, 
any act done before knowledge of the principal, unless it amounts to 
an absolute discharge, extinction, or merger of the debt, cannot 
amount to such an election to charge the agent as will release the prin- 
cipal when discovered. 

Thus it has been held the taking of an agent’s promissory note or 
acceptance for the price of goods sold to him by one who knew he 
was acting as agent, but who did not know for whom, will not con- 
clude the seller from holding the principal also when subsequently 
discovered ;? nor will the fact that the vendor charged the goods to 





* Greenburg v. Palmieri, 71 N. J. L. 83; Steele Smith Grocery Co. v. Potthast, 
109 Iowa 413; Curtis v. Williamson, L. R. 10 Q. B. 57; Merrill v. Kenyon, 48 Conn. 
314. 

? Merrill v. Kenyon, 48 Conn. 314; Harper v. Bank, 54 Ohio St. 425; Pope v. 
Meadow, etc. Co., 20 Fed. 35. ‘‘If the vendor on a sale made to an agent take 
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the agent,’’or sent him a statement of the account made out in his 
name,’ supposing him to be the principal, prevent the vendor from 
subsequently charging the real principal when ascertained to be such. 

The commencement of an action against the agent, before knowl- 
edge, cannot be deemed an election;* and even the recovery of a 
judgment against the agent, before discovery of the principal, has 
been held not to be a bar to an action against the principal when 
discovered unless he discharges the judgment against the agent.* 
This latter holding may, perhaps, be open to question, not because 
the recovery of judgment constitutes an election, but upon the ground 
of merger.° 

§ 24. u. After Discovery. — After knowledge of the existence 
and identity of the principal comes to the other party, he is in a 
position to choose between the principal and the agent. All of the 
aspects of election are at once presented. If it be treated merely as 
a matter of choice, the question is, When has a choice been indicated ? 
Treating the election in the manner suggested, however, the question 
becomes: What acts of the other party, in view of the liability of both 
principal and agent, manifest an intention not to hold the principal? 
A number of situations have been considered in this connection. 

Presenting Claim. —In one ¢ase,° after the discovery of the prin- 





the promissory note of the agent for the amount of the purchase, on failure of payment 
by the agent the principal would be equally liable to an action by the vendor, founded 
upon the original consideration, as if the note had been given by the principal himself.” 
Keller v. Singleton, 69 Ga. 703. 

1 Yates v. Repetto, 65 N. J. L. 294. See also Raymond v. Crown, etc. Mills, 
2 Metc. (Mass.) 319; French v. Price, 24 Pick. (Mass.) 13; Guest v. Burlington 
Opera House Co., 74 Iowa 457. 

? Henderson v. Mayhew, 2 Gill (Md.) 393. 

% Brown v. Reiman, 48 N. Y. App. Div. 295; Ranger v. Thalmann, 39 N. Y. Misc. 
420; Remmel v; Townsend, 83 Hun (N. Y.) 353; Steele Smith Grocery Co. v. 
Potthast, 109 Iowa 413. 

* Greenburg v. Palmieri, 71 N. J. L. 83; Lindquist v. Dickson, 98 Minn. 369; 
Brown v. Reiman, supra. 

° This question of merger is not easy to dispose of. How many contracts are there? 
Is there the visible contract of the agent and another, invisible, contract of the prin- 
cipal? Is there but one contract either of the principal or of the agent at the election 
of the other party? Is there but one contract upon which principal and agent may be 
held jointly, as is said in several of the cases cited in a following note? Here are ob- 
viously, but in a different form, the same questions arising under the doctrine of elec- 
tion. See the (dissenting) opinion of Lord Penzance in Kendall v. Hamilton, 4 App. 
Cas. 504. 

® Curtis v. Williamson, L. R. ro Q. B. 57 (1874). 

In Jones v. Johnson, 86 Ky. 530 (1888), while the creditor had an action pending’ 

38 
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cipal, the creditor filed a claim against the estate of thé agent who 
had become insolvent. The proof was sent by mail. ‘Almost im- 
mediately” after this had been posted the creditor’s attorneys, fear- 
ing that the presentation of this claim might prejudice the demand 
against the principal, sent a telegram to stop its presentation; but the 
telegram arrived too late, as the proof had already been filed. Noth- 
ing further, however, was done under it and no dividend was ever 
received. ‘As a mere matter of election, many cases could be imagined 
wherein the filing of such a claim would be enough. Considered as 
evidence of an intention not to hold the principal, it could be strongly 
urged that merely keeping the claim alive against the agent was 
slight, if any, evidence that the creditor did not intend to follow the 
principal also. It was held not to be conclusive evidence, as a matter 
of law, of an intention to treat the agent as the only debtor. The 
argument was that, as the mere commencement of an action against 
the agent was not conclusive, the filing of the claim, which was less 
than the commencement of. an action, ought not to be. 
Commencement of Action. — As suggested in the preceding case, 
the mere commencement of an action against the agent, although 
this act is often regarded as an election in other fields, is not here 
deemed to constitute a conclusive election as a matter of law,’ what- 
ever may be its force as evidence of an election as a matter of fact. 


There is, moreover, as has been seen, authority for saying that prin- 
cipal and agent may be simultaneously sued severally, and possibly 
even jointly.” 





against the principal, he filed a claim against the estate of the insolvent agent and re- 
ceived a small dividend upon it. Held, that this did not defeat his action against the 
principal. 

In Hoffman v. Anderson, 112 Ky. 893 (1902), the claim was presented first against 
the estate of the principal and a small dividend received. Held, that this did not pre- 
vent a subsequent proceeding against the agent. 

1 Ferry v. Moore, 18 Ill. App. 135; Curtis v. Williamson, supra; Raymond v. 
Crown, etc. Mills, 2 Metc. (Mass.) 319; Cobb v. Knapp, 71 N. Y. 348. 

In Raymond v. Crown, etc. Mills, supra, the creditor took out a writ against the 
agent before discovering the principal; before the writ was served he discovered the 
principal and inserted his name also, and the writ was thus served; later the creditor 
discontinued as to the agent. Held, not as matter of law to defeat the action against 
the principal. 

See also McLean v. Sexton, 44 N. Y. App. Div. 520; Tew v. Wolfsohn, 77 App. 
Div. 454; Gay v. Kelley, 123 N. W. 295 (Minn.). 

2 In Pollock on Contracts (7 ed., p. 105, Williston’s Wald’s Pollock, p. 116) it is 
said: ‘‘When it is said that he [the other party] has a right of election, this means that 
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Prosecuting the action to judgment against the agent, after dis- 
covery of the prineipal, has been held in several cases to constitute 
an election as a matter of law.’ As a mere matter of ordinary elec- 
tion this is undoubtedly sound; as a matter of a possible merger it 
may also be sound; but if election. be treated in the manner which 
has been suggested it cannot well be said that changing the form of 
the agent’s obligation, or putting it into a condition in which it can 
be more readily enforced, is inconsistent with an intention to pro- 
ceed against the principal also. Nothing short of satisfaction of the 
judgment against the agent would then release the principal as a 
matter of law, and some cases have so held.? 





he may sue either the principal or the agent, or may commence proceedings against 
both but may only sue one of them to judgment; and a judgment obtained against 
one, though unsatisfied, is a bar to an action against the other.” 

In McLean v. Sexton, 44 N. Y. App. Div. 520 [an action to foreclose a mechanic’s 
lien], it is held that, under the New York code at least, both principal and agent may 
be sued in the same action. This, however, must be taken in connection with what 
is there said to be the rule in New York, — that prosecuting the action against either 
to judgment is not an election. 

In Tew v. Wolfsohn, 77 N. Y. App. Div. 454, it is said: ‘“‘ Assuming that the plaintiff 
is only entitled to judgment against one of the defendants, and that he must elect 
which party he intends to hold, he cannot be required to make that election until 
the close of the case.” This case was affirmed in the Court of Appeals, Tew v. 
Wolfsohn, 174 N. Y. 272, though that court declined to treat it as a case of undisclosed 
principal. The dissenting opinion of Cullen, J., discusses the general question quite 
fully. 

In Gay v. Kelley, 123 N. W. 295 (Minn.), it is held that while prosecuting the action 
to judgment against one of the parties would be an election, where done with full 
knowledge, still where the alleged principal denies that he was such, the other party may 
join both in one action, and cannot be compelled to elect until the close of the testimony. 

In Coaling Co. v. Howard, 130 Ga. 807, a joint action against several principals, 
only one of whom was disclosed at the time of contracting, was permitted. There was 
no discussion of the question. 

1 Priestly v. Fernie, 3'H. & C. 977 (1865); Kingsley v. Datla 104 Mass. 178 
(1870); Tuthill v. Wilson, go N. Y. 423; per Lord Ch. Cairns in Kendall v. Hamilton, 
L. R. 4 App. Cas. 504; Sessions v. Block, 40 Mo. App. 569; Lindquist v. Dickson, 
98 Minn. 369; Codd Co. v. Parker, 97 Md. 319; Ousterhout v. Day, 9 Johns. 
(N.Y.) 114. 

2 Beymer v. Bonsall, 79 Pa. 298. This is said to be the rule in New York: McLean 
v. Sexton, 44 N. Y. App. Div. 520; Tew v. Wolfsohn, 77 N. Y. App. Div. 454; largely 
upon such approval of Beymer v. Bonsall as is to be found in Cobb v. Knapp, 71 N. Y. 
348, and First Nat. Bank v. Wallis, 84 Hun (N. Y.) 376, neither one precisely in point. 
Maple v. Railroad Co., 40 Ohio St. 313, so holds, but it was an action of tort. 

As strong a statement, probably, as has been made against this view is that of Lord 
Chancellor Cairns in Kendall v. Hamilton, 4 App. Cas. 504 (a case of partnership). 
He said: ‘‘Now, I take it to be clear that, where an agent contracts in his own name 
for an undisclosed principal, the person with whom he contracts may sue the agent, 
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Taking Agent’s Note. — The effect of taking the agent’s prom- 
issory note or bill of exchange, after the discovery of the principal, 
for a debt contracted before, is involved in some uncertainty. If 
the paper be expressly taken as payment, no question could ordi- 
narily arise. In a few states the paper is presumptively taken as 
payment, and would ordinarily release the principal.’ In the majority 





or he may sue the principal, but if he sues the agent and recovers judgment, he cannot 
afterwards sue the principal, even although the judgment does not result in satisfac- 
tion of the debt. If any authority for this proposition is needed, the case of Priestly 
v. Fernie, 3 H. & C. 977, may be mentioned. But the reasons why this must be the 
case are, I think, obvious. It would be clearly contrary to every principle of justice 
that the creditor who had seen and known and dealt with and given credit to the agent, 
should be driven to sue the principal if he does not wish to sue him, and, on the other 
hand, it would be equally contrary to justice that the creditor on discovering the prin- 
cipal, who really has had the benefit of the loan, should be prevented suing him if he 
wishes to do so. But it would be no less contrary to justice that the ‘creditor should 
be able to sue first the agent and then the principal, when there was no contract, and 
when it was never the intention of any of the parties that he should do so. Again, 
if an action were brought and judgment recovered against the agent, he, the agent, 
would have a right of action for indemnity against his principal, while, if the principal 
were liable also to be sued, he would be vexed with a double action. Farther than this, 
if actions could be brought and judgments recovered, first against the agent and after- 
wards against the principal, you would have two judgments in existence for the same 
debt or cause of action; they might not necessarily be for the same amounts, and there 
might be recoveries had, or liens and charges created, by means of both, and there 
would be no mode, upon the face of the judgments, or by any means short of a fresh 
proceeding, of showing that the two judgments were really for the same debt or cause 
of action; and that satisfaction of one was, or would be, satisfaction of both.” 

The opinion in Beymer v. Bonsall, 79 Pa. 298, which is the leading case on the 
other side, is very brief and was per curiam. The court said: ‘‘ Undoubtedly an agent 
who makes a contract in his own name without disclosing his agency is liable to the 
other party. The latter acts upon his credit and is not bound to yield up his right to 
hold the former personally, merely because he discloses a principal who is also liable. 
The principal is liable because the contract was for his benefit, and the agent is bene- 
fited by his being presumably the creditor, for there can be but one satisfaction. But 
it does not follow that the agent can afterwards discharge himself by putting the creditor 
to his election. Being already liable by his contract, he can be discharged only by 
satisfaction of it, by himself or another. So the principal has no right to compel the 
creditor to elect his action, or to discharge either himself or his agent, but can defend 
his agent only by making satisfaction for him.” 

In McLean v. Sexton, 44 N. Y. App. Div. 520, after quoting with approval the 
tule in Pollock’s Contracts that the other party may sue either principal or agent or 
may commence proceedings against both, but may sue only one of them to judgment, 
it is said: ‘‘If they may be sued in separate actions, there is no good reason why both 
the principal and agent who are liable for a debt should not be sued in the same 
action. Both will be discharged by the satisfaction of the debt, and neither can be 
discharged without it.” 

* Paige v. Stone, 10 Metc. (Mass.) 160; Wilkins v. Reed, 6 Greenl. (Me.) 220; 
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of the states, however, the paper is not presumptively payment, and 
such a conclusion would not follow. In a case? in Massachusetts, 
where a note is presumptively payment, the court said: 





“Tf the plaintiff, knowing O. to be the agent of the defendant, accepted 
his note in payment for property sold to the defendant, intending to re- 

- ceive it as payment and to give exclusive credit to O., it would operate 
as payment; and he could not thereafter fall back upon the defendant 
for the price of the property, although the note of O. should be 
dishonored.” 


This, however, was not a case of undisclosed principal at all, but of 
election between a known principal and a known agent tendering 
his individual responsibility, — a case which may be analogous but 
is not identical. In a similar case * in Missouri, where a note is held 
to be not presumptively payment,‘ it was said that 


“‘where the creditor with knowledge of the principal’s liability sees fit to 
take the individual note of the agent, without taking, at the time of the 
transaction, any steps indicative of an intent to hold the principal, this is 
equivalent to a discharge of the principal as a matter of law.” 


Considering that these two rules were inconsistent, the court in a 
later case suggested that the conclusion in the agency case might © 
perhaps be regarded as an exception to the previous more general 
rule.° 

On the principle of election suggested, while the taking of the 
agent’s note may have some effect as evidence, it is difficult to see 
why, unless actually taken as payment, it should operate as matter 
of law to discharge the principal. 

Charging Goods to Agent.— A fortiori would there be no release 
merely because the goods were charged, or a bill made out, to the 
agent after the discovery of the principal.° 








French v. Price, 24 Pick. (Mass.) 13; Green v. Tanner, 8 Metc. (Mass.) 411; Chap- 
man v. Durant, 10 Mass. 47; Tudor v. Whiting, 12 Mass. 212. 

1 See Atlas S. S. Co. v. Colombian Land Co., 42 C. C. A. 398, where the question 
is fully discussed though the case was not really one of undisclosed principal; Rath- 
bone v. Tucker, 15 Wend. (N. Y.) 498; Muldon v. Whitlock, 1 Cow. (N. Y.) 290. 

? Perkins v. Cady, rrr Mass. 318. 

3 Ames Packing & Prov. Co. v. Tucker, 8 Mo. App. 95. 

* Commiskey v. McPike, 20 Mo. App. 82. 

5 Schepflin v. Dessar, 20 Mo. App. 569. 

® Dyer v. Swift, 154 Mass. 159; Gardner v. Bean, 124 Mass. 347; Rodliff v. 
Dallinger, 141 Mass. 1. 
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§ 25. Intermediate Party must have been Agent and not Principal. — 
Where it is sought to hold one as undisclosed principal, for example 
for goods bought, it is essential that the intermediate party through 
whom the goods were secured shall have been an agent of the prin- 
cipal sought to be held and not his vendor.’ Thus, for illustration, 
if A orders goods of B as seller, but B, not happening to have them 
on hand, buys them in his own name of C and supplies them to A, 
A will not be liable to C as undisclosed principal if B fails to pay C. 
A would not be liable to C in such a case if he had been disclosed. 
There was no agency and no principal disclosed or undisclosed. 

The same doctrine would, of course, apply to other cases than 
the sale of goods,—to leasing, borrowing, employing, and the 
like. 

§ 26. Alleged Agent must have been really such. —It must be kept 
in mind that the rules here considered contemplate the actual ex- 
istence of authority from a principal, though he be not disclosed.” 
There is no more warrant for holding an undisclosed party liable 
for acts which he did not authorize than there is for holding a dis- 
closed party in such a case. In fact there is often much less warrant. 
It is therefore an indispensable part of the plaintiff’s case to show that 
the alleged principal was really such. 

It must also usually appear that the fact that the undisclosed prin- 
cipal was undisclosed was not in violation of his authority or consent. 
An authority to buy goods, for example, in the principal’s name and 
upon his credit only, can ordinarily not be deemed to warrant a pur- 
chase in the agent’s name and upon his credit. It is, of course, true 
that custom or the distinction between instructions and authority * 
may affect the matter, but in the absence of some element of that 
nature the rule must be as stated. 

Where goods are bought upon credit, it must also be usually a 
part of the plaintiff’s case that a purchase upon credit was authorized, 
subject to the qualifications mentioned in the preceding paragraph. 
A principal who supplies an agent with funds with which to buy and 
pay for goods cannot, it is held, ordinarily be made liable where the 





1 See Stoddard v. Ham, 129 Mass. 383. 

2 Moline v. Neville, 38 Neb. 433; Harper v. Sinclair, 7 Wash. 372. 

* Thus, in the converse case, it is held that the principal may be liable, although he 
instructed the agent to buy in his (the agent’s) own name, the seller being ignorant of 


the special instructions. Perth Amboy Mfg. Co. v. Condit, 21 N. J. L. 659. See also 
Calder v. Dobell, L. R. 6 C. P. 486. 

















THE LIABILITY OF AN UNDISCLOSED PRINCIPAL. 599 


agent, concealing the principal, buys the goods upon his own credit © 
and makes some other disposition of the money.’ 

Moreover, there can ordinarily in such a case be no ratification of 
which the other party may avail himself, in view of the rule denying 
ratification by an undisclosed principal. 

_ § 27. “Apparent” Authority. — Granting that an agency actually 

exists, it is held that the usual incidents attach to it, and, among 
others, that the undisclosed principal is liable for acts which fall 
within the usual scope of such an agency, even though the prircipal 
may have given private instructions to the contrary. Thus where 
the defendants put an agent in charge of their business to be carried 
on in his own name, and gave him authority to buy certain classes of 
goods but instructed him not to buy other classes which they would 
furnish themselves, it was held that defendants were nevertheless 
liable to the plaintiff for the price of goods of the forbidden class 
bought by the agent, although the plaintiff at the time of the sale 
knew nothing of the agency and supposed the agent to be the prin- 
cipal.? Wills, J., said: 


1 Laing v. Butler, 37 Hun (N. Y.) 144; Fradley v. Hyland, 37 Fed. 49. . 

2 Watteau v. Fenwick, [1893] 1 Q. B. 346. 

Edmunds v. Bushell, L. R. 1 Q. B. 97, was relied upon, where Cockburn, C. J., 
said: ‘‘If a person employs another as an agent in a character which involves 
a particular authority, he cannot by a secret reservation divest him of that 
authority.” 

Watteau v. Fenwick is followed in Brooks v. Shaw, 197 Mass. 376. 

A similar conclusion had previously been reached in Hubbard v. Tenbrook, 124 Pa. 
291 (1889). In this case an agent had been put forward to manage a business appar- 
ently as owner but with instructions not to buy goods on credit. He did so buy of plain- 
tiff, and his principal was held liable. Mitchell, J., said: ‘‘We have thus the question 
presented whether an agent can be put forward to conduct a separate business in his 
own name, and the principal escape liability by a secret limitation on the agent’s au- 
thority to_purchase. The answer is not at all doubtful. A man conducting an appar- 
ently prosperous and profitable business obtains credit thereby, and his creditors have 
a right to suppose that his profits go into his assets for their protection in case of a pinch 
or an unfavorable turn in the business. To allow an undisclosed principal to absorb 
the profits, and then when the pinch comes, to escape responsibility on the ground of 
orders to his agent not to buy on credit, would be a plain fraud on the public. No’ 
exact precedent has been cited. None is needed. The rule so vigorously contended 
for by the plaintiff in error that those dealing with an agent are bound to look to his 
authority is freely conceded, but this case falls within the equally established rule that 
those clothing an agent with apparent authority, are, as to parties dealing on the faith 
of such authority, conclusively estopped from denying it.” 

Hubbard v. Tenbrook was followed in McCracken v. Hamburger, 139 Pa. 326; 
Ernst v. Harrison, 86 N. Y. Supp. 247; Lamb v. Thompson, 31 Neb. 448; Patrick v. 
Grand Falls Merc. Co., 13 N. Dak. 12. Napa Valley Wine Co. v. Cassanova, 122 
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“Once it is established that the defendant was the real principal, the 
ordinary doctrine as to principal and agent applies — that the principal 
is liable for all the acts of the agent which are within the authority usually 
confided to an agent of that character, notwithstanding limitations, as 
between the principal and the agent, put upon that authority. It is said 
that it is only so where there has been a holding out of authority — which 
cannot be said of a case where the person supplying the goods knew noth-. 
ing of the existence of a principal. But I do not think so. Otherwise, in 
every case of undisclosed principal, or at least in every case where the fact 
of there being a principal was undisclosed, the secret limitation of au- 
thority would prevail and defeat the action of the person dealing with the 
agent, and then discovering that he was an agent and had a principal.” 


A number of other cases have adopted similar views, as will be seen 
from the note. 
This doctrine, however, has been severely criticised,’ and it can 





N. W. 812 (Wis.); Mississippi Valley Const. Co. v. Abeles, 87 Ark. 374; and Allison 
v. Sutlive, 99 Ga. 151, are to the same effect. 

1 For example, by Mr. Ewart in his book on Estoppel, pp. 246-248; by the Solici- 
.tor’s Journal, vol. 37, p. 280. It is doubted in g Law Quarterly Review, p. 111. 

@ The court in Watteau v. Fenwick did not cite, or apparently have their attention 
called to, Miles v. McIlwraith, 8 App. Cas. 120 (1883), and although the precise issue 
was not the same the general question was similar, and there is much in the opinions in 
the cases not easy to reconcile. Miles v. Mcllwraith was an action for a penalty brought 
under a statute imposing penalties upon any one who being in the public service should 
be interested in a public contract. Defendant was a member of a colonial legislature. 
The colony was about to lease boats. Defendant was part owner of a number of steam- 
ships for which a certain firm (the agents herein) were agents. This firm proposed to 
offer boats to the government, and, in order not to involve defendant, he required the 
agents not to offer any ships in which he was interested as part owner. With reference 
to one ship in particular it was agreed that the agents should lease her at a rent inde- 
pendent of any they might obtain on a lease to the government. In violation of the 
directions the agents leased this ship to the government on behalf of the owners and in 
such form as would bind defendant as one of them. The colonial agent who acted for 
the government did not know of defendant’s connection with the boat. It was con- 
tended that defendant had violated the statute and was subject to the penalty. But 
it was held that as defendant would not have been liable to the government (since the 
agents violated the instructions and there was no apparent authority to bind the de- 
fendant, as he was unknown) the defendant was not amenable to the statute. A dis- 
tinction may be made here upon the ground that the business done was not so done 
with the consent of the alleged principal. 

In Becherer v. Asher, 23 Ont. App. 202 (1896), Watteau v. Fenwick and Miles v. 
Mcllwraith were considered, and it was held that undisclosed principals who had 
employed an agent to carry on business (in a store rented by him) for the sale of their 
goods in his name (his authority being limited to the sale of goods supplied by his 
principals and his compensation being what he obtained for them above invoice prices), 

were not liable for goods purchased by him in his own name and which he added to 
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clearly not be sustained upon the ordinary principles of estoppel. 
It has been thought by some to be merely one more extension of a 
confessedly anomalous principle; but if the doctrine of the liability 
of an undisclosed principal is to be adopted at all, there seems to be 
no unreasonable extension of it in holding that if a principal actually 
puts forward an agent to act as ostensible principal in a certain posi- 
tion, he should be held responsible for all the acts which such a 
position usually and naturally justifies, regardless of what his pri- 
vate instructions may have been. The doctrine of necessary and 
usual powers does not rest upon estoppel. 

§ 28. Excluding Principal’s Liability by Terms of Contract. — In 
Humble v. Hunter,’ where by the terms of the contract, one who was 
actually an agent but ostensibly a principal described himself in a 
charter-party as the owner, it was held that the undisclosed principal 
could not sue upon the contract. Lord Denman said, “You have a 
right to the benefit you contemplate from the character, credit, and 
substance of the party with whom you contract.” In Kayton vz. 
Barnett? it was held that the undisclosed principal could be held, 
even though, at the time. of making the contract, the plaintiff had 
inquired if the defendant was really the buyer and had declared that 
he would not sell the goods if that was the fact. Notwithstanding 
this declaration, said the court, the plaintiff did in fact sell the goods 
to the defendant, although he did not know that he was doing so; 
and it did not now lie in defendant’s mouth to assert that he was not 
liable because he had succeeded in inducing the plaintiff to do that 
which he did not intend to do. This case does not fall within Lord 
Denman’s reason, because the plaintiff here was not deprived of any 
benefit which he may have contemplated from the personality of the 
party with whom he ostensibly dealt, — he stil] had that, and the only 
question was whether he might also avail himself of the fact that 
defendant was the principal. 

But other questions arise. May the terms of the negotiation be used 





the stock in the store. Watteau v. Fenwick was distinguished on the ground that there 
the agent had authority to purchase certain goods though he was instructed not to 
buy any of the sort which he did buy, but here he had no authority to buy any goods 
at all. One of the judges said he thought that Watteau v. Fenwick was well decided; 
another said, ‘‘It has been sharply criticised, and, it would seem, not without reason.” 

1 12 Q. B. 310. Compare Schmaltz v. Avery, 16 Q. B. 655; Sharman v. Brandt, 
L. R. 6 Q. B. 720; Harper & Co. v. Vigers, [1909] 2 K. B. 549. Humble v. Hunter 
is followed in Moore v, Cement Co., 121 N. Y. App. Div. 667. 

2 196 N. Y. 625. 
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to show that the real agent was not dealt with as an agent at all, but 
was the actual as well as the ostensible principal? If so, there was no 
agency and no undisclosed principal, and hence no room for the 
application of the doctrine under consideration. Suppose, also, that 
in a formal contract it is made a term that no undisclosed person 
shall acquire rights or be subject to liability thereon. May it after- 
ward be asserted that there was, meceimecus an undisclosed principal 
who may be made liable? 

§ 29. Other Questions. — Several other questions may be raised 
which it is not within the scope of this paper to discuss. Suppose 
that, before the principal is discovered, the agent has performed the 
contract in whole or.in part, but that such performance is not as 
beneficial to the other party. as performance by the principal would 
be. May the other party, by repudiating, and restoring what he has 
received, now call upon the principal to perform? Suppose that, 
before the principal is discovered, the other party and the agent 
have united to cancel the contract. May the other party, lapse of 
time and change of position not being involved, now insist upon 
performance by the principal? Suppose that for some reason personal 
to the agent, e. g., a prohibitory statute, the contract as made is unen- 
forceable against the agent but’ would be enforceable against the 
principal. May the other party enforce the contract against the 
principal? In an action against the principal may he avail himself 
of defenses of which the agent might have taken advantage if the 
action had been brought against him? 

Floyd R. Mechem. 


THE UNIVERSITY OF CHICAGO. 





1 This is apparently the view of the lower court in Kayton v. Barnett, 54 N. Y. 
Super. Ct. 78. 
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AN AMBIGUITY IN THE NEGOTIABLE 
INSTRUMENTS LAW. 


WEN it is considered how carefully the Negotiable Instru- 

ments Law has been examined by critics," and how long the 
practical working of the Act has been tested, it may seem odd to dis- 
cover now an ambiguity in a section-of the statute which involves a 
question arising every week in the business of every large bank. 
But such a discovery emphasizes the difficulty under which the 
draftsman of a statute labors in attempting to foresee all questions 
that may arise and in expressing clearly the rule which he wishes to 
have enacted. 

A section of the Negotiable Instruments Law which has recently 
been found to be either ambiguous or to mean something which 
bankers have not suspected until recently is section 85. This section 
is as follows: 


“Section 85. Every negotiable instrument is payable at the time fixed 
therein without grace. When the day of maturity falls upon Sunday, or 
a holiday, the instrument is payable on the next succeeding business day. 
Instruments falling due on Saturday are to be presented for payment on the 
next. succeeding business day, except that instruments payable on demand 
may, at the option of the holder, be presented for payment before twelve 
o’clock noon on Saturday when that entire day is not a holiday.” ? 


The words in the section which have been italicised are those to 
which the following discussion relates; they are contained in the 
Draft as recommended by the Commissioners of Uniform State 
Laws, and have been adopted in the law as enacted in most of the 
states.* 





1 See the articles by Professor Ames, 14 Harv. L. REv. 241, 442, and the article 
by Mr. McKeehan, 41 Amer. Law Reg. N. S. 437, 439, 561. These articles together 
with defenses by Judge Brewster on the points criticized are reprinted in Professor 
Brannan’s work on the Negotiable Instruments Law. 

2 This section is numbered as section 145 in the New York Statute, and in Mr. 
Crawford’s book which reprints the statute as enacted in New York. It is enacted in 
the Massachusetts Revised Laws as Section 102 of Chapter 73. 

3 In a few states changes have been made. Arizona, Kentucky, and Wisconsin 
omit the clause altogether. In Colorado the following words have been substituted: 


| 
| 
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‘It has been the practice of banks at least in the cities of New 
York and Boston,.since the enactment of the Negotiable Instruments 
Law, to present on the following Monday all notes or bills whose 
date of maturity falls on Saturday. No presentment of such paper 
has been made, customarily, on Saturday. The propriety of this 
procedure was called in question in a case which arose not long ago 
in Boston. A large issue of interest-bearing notes of a railroad com- 
pany was held by a trust company. By their terms these notes 
matured on Saturday and were payable at a specified bank in Boston. 
On the Saturday when the notes matured the railroad company had 
on deposit in the bank, where the notes were payable, sufficient 
funds for their payment. ‘The notes were not presented. until the fol- 
lowing Monday, and when presented interest was demanded to the 
day of presentment. The bank, however, declined to pay interest 
for the interval between Saturday and Monday. 

By the provisions of the Negotiable Instruments Law * where an 
instrument is made payable at a bank it is equivalent to an order to 
the bank to pay the same for the account of the principal debtor, and 
further, by another section,” 


“Tf the instrument is by its terms payable at a special place and he 
[the person primarily liable] is able and willing to pay it there at maturity, 
such ability and willingness are equivalent to a tender of payment upon his 
part.” 


It was claimed by the bank at which the notes in question were 
payable, that the notes were due on Saturday and that the presence 
of funds in the bank where the notes were payable operated as 





‘Instruments falling due on any day, in any place where any part of such day is a holi- 
day are to be presented for payment on the next succeeding business day.” In New 
York the year after the enactment of the Negotiable Instruments Law the words “‘or 
becoming payable”’ were inserted after the words “ falling due.” This change has been 
copied in Kansas. In Massachusetts this clause of the statute as originally passed was 


identical with the draft recommended by the Commissioners on Uniform State Laws, _ 


but the Commissioners who prepared the Revised Laws of Massachusetts inserted the 
words “‘or payable” after the words “falling due,” and the New Hampshire statute 
has followed the form of the Massachusetts Revised Laws. The insertion of the words 
“becoming payable,” or “‘or payable,” seems to have been made on the assumption 
that the words ‘‘falling due” meant something other than ‘‘becoming payable.” This 
assumption seems unfounded. — See Mr. Crawford’s note to section 145 of his book 
on the Negotiable Instruments Law. 

* Section 87; Crawford’s Neg. Inst. Law, § 147; Mass. Rev. Laws, c. 73, § 104. 

* Section 70; Crawford’s Neg. Inst. Law, § 130; Mass. Rev. Laws, c. 73, § 87. 
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a tender of payment and therefore stopped the running of interest. 
The iarge amount of the notes involved made the question of interest 
for even two days one of consequence, but even more serious cases 
may be supposed involving the same question. A note maturing on. 
Saturday may be held by a bank for collection for a correspondent. 
In accordance with the custom which has been prevalent the collect- 
ing bank would make no presentment until Monday. It may be 
supposed that on Saturday the note would have been paid had pre- 
sentment been made, but that owing to supervening bankruptcy, or 
other cause, the note is dishonored when presented on Monday. If 
the note was legally due on Saturday the collecting bank has been 
guilty of negligence and is liable to its correspondent. The same 
question may be raised in determining when a right to interest ac- 
crues upon a note which matures on Saturday, and which does not 
bear interest according to its terms. 

The case of the railroad notes alluded to above was submitted to 
the counsel both of the railroad and of the trust company. The 
lawyers consulted agreed in the opinion that the trust company 
was not entitled to interest after the Saturday on which the notes 
matured. In support of this conclusion it was pointed out that by 
the terms of the Negotiable Instruments Law ' presentment for pay- 
ment is not necessary to charge the maker, and that the provisions in 
regard to presentment seem to relate to the steps necessary for charg- 
ing indorsers and other persons secondarily liable. Furthermore, 
if it had been the intent of the statute to make a note maturing on 
Saturday for all purposes like a note maturing on Monday, the sec- 
ond sentence of section 85 would probably have been framed so as 
to read “when the day of maturity falls upon Saturday or Sunday, 
or a holiday, the instrument is payable on the next succeeding busi- 
ness day.” The contrast between the words “when the day of matur- 
ity falls upon Sunday or a holiday” as used in the second sentence of 
the section with the words in the third sentence, “Instruments falling 
due on Saturday,” is a strong indication that the words “falling due” 
mean something other than having the day of maturity fall upon 
Saturday. That is, the words do not mean as the words in the 
preceding sentence do, falling due according to the literal tenor of 
the instrument, but according to its legal effect. A slight additional 
argument also may be built upon the failure to mention Saturday 





1 Section 70; Crawford’s Neg. Inst. Law, § 130; Mass. Rev. Laws, c. 73, § 87. 
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in a subsequent section of the Act which provides that “Where ‘the 
day, or the last day, for doing any act herein required or permitted 
to be done falls on a Sunday or on a holiday, the act may be done 
on the next succeeding secular or business day.” ! 

On the other hand it was urged on behalf of the trust company 
that the uniform custom of banks, since the enactment of the Nego- 
tiable Instruments Law, had been to treat instruments maturing on 
Saturday’as if they were payable on Monday. The anomaly was also 
strongly urged of regarding a note as dishonored by the maker so far 
as his own liability was concerned on Saturday, when, so far as the 
liabilities of parties secondarily liable was concerned, the maker had 
not dishonored the note, and could not dishonor it until Monday. 
An action brought against the maker on Monday morning would 
then not be premature, though so far as the indorsers were con- 
cerned the maker had not yet dishonored the note. The law mer- 
chant prior to the Negotiable Instruments Law certainly contained 
no precedent warranting such a result. The practical inconvenience 
which would follow from the construction given by counsel to the 
statute was also noticed. If that construction is sound every instru- 
ment falling due on Saturday and bearing indorsements must be pre- 
sented on Monday in order to charge the indorsers, but in order to 
start interest running, and in order to make sure that no chance of se- 
curing payment is lost, presentment must also be made on Saturday, 
if the instrument is by its terms payable at a particular place. 

Though the question is not free from doubt, since clear language 
must be required to justify a result which is certainly an anomaly in 
the law of negotiable paper, yet on the whole the construction given 
by the eminent counsel consulted in the matter seems sound. The 
opinion of Mr. Crawford is in conformity with this view, although he 
does not seem to have perceived the anomalous result of not only 
authorizing but requiring presentment for payment in order to charge 
indorsers on a day other than that on which the instrument was 
legally due.’ 

The legal situation in regard to the matter caused such uheasiness 
to certain bankers in Boston that the question was presented by the 
Clearing House Committee to their counsel, who gave the following 
opinion : | 





? Section 194; Crawford’s Neg. Inst. Law, § 5; Mass. Rev. Laws, c. 78, § 210. 
* Crawford’s Neg. Inst. Law, 3 ed., p. 110, § 145, note (a). 
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“The language of the statute is not clear, and until it’ has been con- 
strued by the Supreme Court of this Commonwealth we think that the only 
safe course for a bank to pursue, which holds a note falling due on Saturday, 
is to present it for payment on Saturday, so as to protect itself from any 
claim for negligence by the holder, if the bank at which it is payable should 
have funds applicable to its payment on that day. If payment is refused 
on Saturday, the collecting bank should present it again for payment on 
Monday so as to charge the indorsers, who are entitled to a presentment 
on that day.” , 


In consequence of this opinion the Clearing House Committee in- 
structed their counsel to prepare an amendment to the law with a 
view to make it both free from ambiguity and in conformity with 
banking custom. Accordingly in the present ‘session of the Massa- 
chusetts Legislature the section under discussion has been amended 
so that the portion relating to instruments falling due on Saturday 
reads as follows: : 


“When the day of maturity falls upon Saturday, Sunday or a holiday, 
the instrument is payable on the next succeeding business day which is not 
a Saturday. Instruments payable on demand may at the option of the 
holder be presented for payment before 12 o’clock noon on Saturday when 
that entire day is not a holiday; provided, however, that no person receiv- 
ing any check, draft, bill of exchange, or promissory note payable on de- 
mand shall be deemed guilty of any neglect or omission of duty or incur 
any liability for not presenting for payment or acceptance or collection such 
check, draft, bill of exchange or promissory note on a Saturday; provided, 
also, that the same shall be duly presented for payment or acceptance or 
collection on the next succeeding business day.” * 

Samuel Williston. 

CAMBRIDGE, Mass. 





sa Chap. 417. 
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MISTAKE OF FACT AS A GROUND FOR 
AFFIRMATIVE EQUITABLE RELIEF. 


pe: in a proper case, will relieve from mistake. Mistake 

may be a ground for affirmative relief.!_ It may be a defense to 
specific performance.’ As a ground for affirmative relief, mistake is 
often placed in the same category with accident and fraud. All 
three have the common characteristic that each, when established in 
the legal sense, creates an inequality between the parties which will 
move the discretion of the Chancellor to action. Moreover, there is 
no bright line which divides mistake from either fraud or accident. 
Yet mistake is distinguishable from both. Accident creates a change 
in the actual situation of the parties — as destruction of the subject 
matter of a bargain by the act of God. It contains no mental ele- 
ment. Mistake, on the other hand, leaves the actual facts untouched. 
It involves affirmative action by the human mind. It consists in 
forming an incorrect mental picture of the situation. If this incorrect 
mental picture is caused by the unlawful representations or unlawful 
silence of another human being, the case passes from the realm of 
mistake into the realm of fraud. The presence of the mental ingre- 
dient, then, is the striking difference between accident and mistake. 
Fraud, on the other hand, consists of mistake plus a further element, 
the unlawful causing of the error by some person different from the 
person who labors under the mistake. Broadly speaking, then, if the 
error is the work of the party who labors thereunder the case is one 
of mistake. But, if the incorrect mental picture be due to the unlaw- 
ful silence or the unlawful representations of some third party, this 
further element of third party causation makes the case one of fraud. 
For this reason equity is slower to relieve from mistake than from 
fraud. The fact that the party who sets up the mistake is the party 
responsible therefor makes it necessary for him to show special and 
peculiar grounds for relief. 

Mistake of law is to be distinguished from mistake of fact. A 
mistake of law arises when a party is accurately informed, either 





1 16 Cyc, 68, note 1. : 
2 See Fry, Specific Performance, 4 ed., p. 329, and p. 522 et seq. 
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actually or constructively, of the facts, but reaches an erroneous con- 
clusion with respect to the legal rights growing out of those facts. A 
mistake of fact arises when a party forms a conception of the facts 
which differs from the facts as they really exist. The principle is 
clear enough, but the application to given cases is a matter of great 
nicety which is beyond the scope of this article. Here it is enough to 
say that, while the general rule is that equity will not relieve from a 
mistake of law,’ such relief has been given,” and some courts have been 
very ingenious in discovering exceptions to the rule itself.° 

Mistake of fact, then, is a ground for affirmative equitable relief.‘ 
But equity will not relieve from every species of mistake of fact. The 
mistake must be appropriate to the relief sought, and must bear the 
right relation to the parties and to the subject matter. Mistake of 
fact, must, therefore, be classified with respect to the relief at the 
Chancellor’s disposal, with respect to the parties, and with respect to 
the subject matter. 

Naturally, the relief, if relief be given, must reach the mistake. But 
the rule works both ways. Where particular relief is sought, the mis- 
take must justify that relief.° Analysis of the relief which may be 
given is, therefore, a partial analysis of the kind of mistake which is 
ground for relief. Broadly speaking, the Chancellor has at command 
two kinds of affirmative relief. He may rescind the bargain or trans- 
action, or he may reform the writing in which the bargain or transac- 
tion is intended to be expressed, provided that there is such a writing. 
The word “rescind” is here used in the broad sense, and includes 
cancellation and surrender up.° The statement of the two broad 
species of relief brings out one striking and basic difference between 
them. Rescission deals with the subject matter of the bargain or 
transaction: reformation deals with writings only. But a bargain is 
born of a meeting of minds upon the subject matter thereof. To be 
ground for rescission, the mistake must touch the subject matter of 
the bargain.’ If it be collateral to the bargain, no rescission can be 
given.® On the other hand, reformation leaves the bargain un- 





1 16 Cyc. p. 73, note 36. ; 

? Griswold v. Hazard, 141 U. S. 260. See 16 Cyc. p. 73, note 37. 

3 16 Cyc. p. 74. * 16 Cyc. p. 68, note z. 

5 Truesdell v. Sarles,\104 N. Y. 164. ® 6 Cyc. p. 285. 

7 Hurd v. Hall, 12 Wis. 112; Strickland v. Turner, 7 Exch. 208. 

® Hecht v. Batcheller, 147 Mass. 335; McCobb v. Richardson, 24 Me. 82; Wood 
v. Boynton, 64 Wis. 265; Stewart v. National Bank, 104 Me. 578. 
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touched. To be ground for reformation, the mistake must intervene 
between the creation of the bargain and the reduction of it to writing, 
and must touch the writing only.’ If the writing be exactly what the 
parties intended, there can be no reformation.” It follows, then, that 
one who seeks rescission must establish a mistake of the proper char- 
acter which touches that on which ‘the minds of the parties met; if 
he seeks reformation, he must establish a mistake in respect of the 
writing only. 

a, Another principle in regard to reformation brings out this dis- 
tinction very clearly. To obtain reformation, the plaintiff must estab- 
lish some standard to which the writing may be reformed. But, when 
the writing is intended to express a transaction founded on valuable 
consideration, nothing less than a valid and enforceable bargain will 
serve as astandard.* Equity cannot make acontract for the parties. 
True, the Chancellor may cast into prison the body of one in con- 
tempt. Once he was supposed to have power to damn the soul of a 
disobedient defendant. But he never has claimed jurisdiction over 
the human mind. A valid bargain is born of a meeting of minds. If 
the minds of the parties never met, there is no bargain to which the 
writing can be reformed.‘ Reformation, then, is an affirmance of 
the bargain as it was actually made.’ Rescission, on the other hand, 
is a disaffirmance of the bargain itself. It is the antithesis of reforma- 
tion. Consequently, a mistake which is ground for reformation will 
not justify rescission in any ordinary case; while a mistake which 
is ground for rescission will not justify reformation, since it strikes 
at the bargain which must serve as the standard for reformation.° 














1 Page v. Higgins, 150 Mass. 27; Ledyard v. Hartford Ins. Co., 24 Wis. 496. 

? Andrew v. Spurr, 8 Allen (Mass.) 412; Whittemore v. Farrington, 76 N. Y. 452; 
Braun v. Wis. Rendering Co., 92 Wis. 245; Auer v. Mathews, 129 Wis. 143. 

® Gun v. McCarthy, L. R. Ir. 13 Ch. D. 304; Petesch v. Hambach, 48 Wis. 443; 
Moehlenpah v. Mayhew, 138 Wis. 561; Glass v. Hulbert, 102 Mass. 24; Peirce v. 
Colcord, 113 Mass. 372; United States v. Milliken Co., 202 U. S. 168; Fulton v. 
Colwell, 112 Fed. 831. 

* Page v. Higgins, 150 Mass. 27; Gun v. McCarthy, L. R. Ir. 13 Ch. D. 304; Led- 
yard v. Hartford Ins. Co., 24 Wis. 496. Cf. Raffles v. Wichelhaus, 2 Hurl. & Colt.- 
906; Ionides v. Pacific, etc. Ins. Co., L. R. 6 Q. B. 674; Hickman v. Bereus, 1895, 
2 Ch. 638. 

5 Pfeiffer v. Marshall, 136 Wis. 51. But some courts permit a bill which seeks 
reformation, or, in the alternative, cancellation. Gun v. McCarthy, L. R. Ir., 13 Ch. 
D. 304. Though it has been held improper to reform an absolute deed into a mortgage, 
where the relief sought by the bill was rescission. Truesdell v. Sarles, ro4 N. Y. 164. 

® Laver v. Dennett, 109 U. S. 90; R. R. Co. v. Steinfeldt, 42 Oh. St. 449; Trues- 
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Mistake, when classified with respect to the parties thereto, is 
either unilateral or mutual. A unilateral error is confined to one party 
only. A mutual mistake is a mistake common to both parties. But 
two different mistakes with respect to the same bargain do not make 
a mutual mistake. The same error must be shared by both parties 
in order to render the error mutual. In this respect mutual error 
resembles mutual assent. Unless the minds of the parties meet on 
the subject matter of the bargain, there is no mutual assent thereto.’ 
Unless the minds of the parties fall into the same misconception 
with respect to that bargain, there is no mutual error.! At best, there 
is simply a pair of unilateral mistakes." 

Perhaps two illustrative cases will make this point clear. In Page 
v. Higgins,’ the plaintiff agreed to buy of the defendant “all the land 
owned by the defendant east of the stone wall.” The plaintiff un- 
derstood this to include the Cheever lot, the defendant understood 
this to omit the Cheever lot, which he did not own. The plaintiff 
drew the deed, describing the land conveyed by metes and bounds, 
and in good faith included the Cheever lot therein. The defendant 
failed to discover that the Cheever lot was included. This action 
was brought on the covenant of seisin in the deed. The defendant 
(by statute) set up what in effect amounted to a claim for reforma- 
tion. Held, that a judgment for defendant must be reversed, since the 
evidence shows two different mistakes, and not a common or mutual 
mistake — the error of the plaintiff being as to the meaning of the 
original agreement, the error of the defendant being as to the contents 
of the deed. In Ledyard v. Hartford, etc. Ins. Co.* the plaintiff re- 
quested insurance upon certain furniture in building number 1; the 
insurance agent understood that the furniture was in building number 
2, and so drew the policy. Building number 1 burned with the fur- 
niture. Plaintiff seeks reformation of the policy, so that it should 
describe the furniture as in building number 1. Held, that, since the 
evidence shows two unilateral mistakes as to the bargain, and no 





dell v. Sarles, 104 N. Y. 164. But see Abbott v. Dow, 133 Wis. 533. Here the minds 
of the parties met on an agreement to purchase lot 1; by mutual mistake, the writing 
described lot 2. Before the mistake was discovered, the defendant conveyed lot 1 to 
a purchaser for value and without notice. On discovery of the mistake, the plaintiff 
sought rescission and recovery of moneys already paid down. Held, that, while the 
usual relief would be reformation, rescission will be here granted in view of the inabil- 
ity of the defendant to perform the original agreement because of his innocent convey- 
ance of lot 1. 
1 See supra, note 4. ? 150 Mass. 27. * 24 Wis. 496. 
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mutual mistake as to the writing, reformation cannot be given. These 
cases, then, show that, where each party labors under a different mis- 
take, the two different mistakes cannot be combined to make a mutual 
or common mistake. 

A mistake by one party, coupled with ignorance thereof by the 
other party, does not constitute a mutual mistake. Thus, if the 
minds of the parties meet on the subject matter of the bargain, but 
one party enters into the bargain under a mistake, and the other party 
enters into the bargain in ignorance of the mistake, or in the belief 
that no mistake has been made, there is no mutual error. Two recent 
cases illustrate this very nicely. In Steinmeyer v. Schroeppel,? the 
defendant requested a bid from the plaintiff upon certain items of 
lumber. The plaintiffs clerk set down these items on a piece of 
paper, with the price of each item marked against it. The plaintiff’s 
partner added’ the items incorrectly. The plaintiff adopted the erro- 
neous total and made a written offer to supply the lumber for that 
sum, which was some four hundred dollars short of the correct total. 
This offer the defendant accepted in good faith. On discovery of the 
mistake, the plaintiff brought a bill in equity to rescind the contract. 
The court below granted this relief. The Supreme Court of Illinois 
reversed the judgment upon the ground that the mistake was not 
mutual. Another case, very like the last, is Grant Marble Co. v, 
Abbot.* In this case, the plaintiff made a written offer to install 
marble in all six stories of the defendant’s building for $24,150. In 
making this offer, the president of the plaintiff company used certain 
figures furnished by a subordinate, supposing that they covered the 
work in all six stories. In truth, they only covered five stories. The 
defendant accepted the offer in ignorance of the mistake. On dis- 
covery of the mistake, the plaintiff sought relief in equity, and the 
court below rescinded the bargain. The Supreme Court of Wis- 
consin held that the mistake was not mutual and ‘reversed the judg- 





1 Moffett, etc. Co. v. Rochester, 91 Fed. 28 (reversed on another ground in 178 
U. S. 373); Dewey v. Whitney, 93 Fed. 533; Comer v. Granniss, 75 Ga. 277; Griffin 
v. O'Neil, 48 Kan. 117; Steinmeyer v. Schroeppel, 226 Ill. 9; McCormack v. Lynch, 
69 Mo. App. 524; Benn v. Pritchett, 163 Mo. 560; Wilson v. Western Land Co., 77 
N. C. 445; Brown v. Levy, 29 Tex. Civ. App. 389; Coates v. Buck, 93 Wis. 128; 
Grant Marble Co. v. Abbot, 124 N. W. 264 (Wis., 1910). Another familiar instance 
of the same principle is the case where a surety is induced to make the contract by 
the fraud of the principal debtor, but the fraud is unknown to the creditor. See 
post, p. 624, note 3. 


* 226 Ill. 9. * 124 N. W. 264 (Wis., 1910), 
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ment. These cases, then, emphasize the principle that a mistake is 
not mutual, unless both parties labor under the same misconception. 
A mistake by one party, and a belief by the other party, that there 
has been no mistake, make a pair of different mistakes and not a 
mutual error. 

A mistake, when classified with respect to the subject matter of 
the contract, is either intrinsic or extrinsic. An intrinsic mistake is 
defined by. Mr. Justice McLean in Allen v. Hammond ' as a “ material 
mistake as to the subject matter of the bargain.” Story, J., in Ham- 
mond v. Allen? (the same case in the court below) defines it as “a 
mistake of fact going to the essence of the contract.” In Kowalke 
v. The Milwaukee, etc. Co.,* Mr. Justice Dodge says that an intrin- 
sic mistake is a mistake as to “one of the things actually contracted 
about.” An intrinsic mistake, then, is an error with respect to some 
matter which the parties have made a condition of the bargain. But 
this does not mean that the condition must of necessity be expressed 
in words. The acts of the parties and the expressed terms of the 
bargain may define the condition with sufficient clearness to render 
an error with regard to it intrinsic. The stock judicial example of 
such a clearly defined, but seldom expressed, condition is the assump- 
tion, by the parties, of the continued existence of the subject matter 
of the contract. When A and B agree upon the sale of a given horse, 
they seldom, if ever, say in words: “If this horse is dead, the bargain 
is off.” Yet this is as clearly understood as if expressed. The making 
of the agreement is, in effect, a statement of this condition. If, at 
the time the parties made the bargain, the horse was dead, we have a 
clear example of an intrinsic error. 

An extrinsic error, on the other hand, is an error in respect of some 
matter collateral to the bargain. It may affect the reasons for enter- 
ing into the contract, or touch some matter of inducement, but it 
leaves untouched the subject matter or essence of the agreement 
itself. Thus mistakes as to value or quality are classed as extrinsic 
mistakes, because they touch neither the existence nor identity of the 
thing sold, nor the basis of the bargain. Frequently, the parties, if 
they knew the truth, would not make the agreement which they did 
make. But this is not the test. The test seems to be, does the mis- 
take affect the basis or understanding on which the parties contracted ? 





1 rr Pet. (U. S.) 63, 70. 2 2 Sumn. (U. S.) 387, 395. 
* 103 Wis. 472, 477. 
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If it does, the mistake is intrinsic; if it does not, the mistake is ex- 
trinsic. Of course the distinction between intrinsic and extrinsic 
mistakes is one of great nicety. But it is essentially a question of fact 
under all the circumstances of the case. It is not surprising, there- 
fore, that, in particular instances, we may find cases on quite similar 
facts, which have been decided in opposite ways. As we shall see 
later, an intrinsic mistake is ground for equitable relief,’ while an 
extrinsic mistake is not.? The burden of showing that the mistake 
is intrinsic is upon the party who sets it up. He may succeed in one 
case and not in the other. Perhaps this goes far to explain the some- 
what contradictory decisions on the subject. 

Certain classes of mistake are clearly intrinsic. A mistake in 
regard to the identity of the thing contracted for is obviously of the 
essence. Thus, in Raffles v. Wichelhaus,’ the plaintiff and defendant 
agreed that the defendant should buy at a certain price one hundred 
and twenty-five bales of Surat cotton “ex Peerless” from Bombay. 
There were two ships called the Peerless which sailed from Bombay, 
and it subsequently appeared that the plaintiff meant the one and 
the defendant the other. Held, an intrinsic mistake which prevented 
the formation of any contract. It may be noted that the error in 
Page v. Higgins, supra, and Ledyard v. Hartford Ins. Co., supra, 
was of similar nature. The parties were not at one as to the subject 
matter of the bargain. In the same way, if the parties to a sale are 
not at one as to the identity of the vendee, there is an intrinsic mis- 
take which goes to the validity of the sale‘ Thus, in Rodliff v. 
Dallinger,® one who represented himself as the agent of an undis- 
closed principal induced the plaintiff to deliver to him goods with 
intent to pass title thereto to the principal. There was in truth no 
principal. Held, that no title passed. A mistake, then, as to the 
identity of the subject matter or as to the identity of the parties (if 
that identity be material) ° is clearly intrinsic. Also it is usually fatal 
to the legal validity of the transaction. 





1 See post, p. 615, notes 2-5 inclusive. ® See post, p. 616, notes 1-5 ef seq. 

® 2 Hurl. & Colt. go6. 

* Cundy v. Lindsay, 3 A. C. 459; Boulton v. Jones, 2 H. & N. 564. Boston Ice 
Co. v. Potter, 123 Mass. 28. 

® 141 Mass. 1; Smith Co. v. Stidger, 18 Col. App. 261; Rogers v. Dutton, 182 Mass. 
187; Hamet v. Letcher, 37 Oh. St. 356, acc. But a party may be estopped to set 
up his error. Stoddard v. Ham, 129 Mass. 383; Dowagiac Mfg. Co. v. Schroeder, 
108 Wis. 109; Bostwick v. Mutual Life Ins. Co., 116 Wis. 392. 
® See Smith v. Wheatcroft, L. R. 9 Ch. D. 223, 230. ° 

















MISTAKE OF FACT GROUND FOR EQUITABLE RELIEF. 615 


While an intrinsic mistake may prevent the formation of the bar- 
gain, it need not necessarily do so. The parties may come together 
both upon the subject matter and the terms of the contract, and yet 
labor under a mistake which touches the essence. Thus the existence 
of the subject matter of the agreement is a clearly understood but 
seldom expressed condition of the transaction." Where the parties 
bought and sold a cargo at sea, in ignorance of its loss, the error was 
held to be of the essence and ground for relief.? In the same way, if 
an insurance policy be taken * or assigned ‘ in ignorance of the death 
of the insured, the mistake is intrinsic, since the parties contract 
upon the basis of his continued existence. Similarly, if the parties 
contract upon a particular understanding with respect to a given 
fact, there is an intrinsic mistake if the fact be different from the 
understanding of the parties.© Thus, in Hammond v. Allen,* the 
plaintiff gave the defendant an irrevocable power of attorney to 
collect a certain claim against the Portuguese government, the de- 
fendant to receive nearly one-third of the claim by way of compen- 
sation. At the time of this arrangement both parties were ignorant 
that the claim had already been allowed by the Portuguese govern- 
ment. Held, that the mistake is intrinsic, and ground for rescission. 
In Hitchcock v. Giddings,’ the plaintiff bought of the defendant the 
defendant’s interest in a certain remainder in fee after an estate tail, 
both parties understanding that the tenant in tail had not suffered a 
recovery. In truth, the tenant in tail had suffered a recovery. 
Held, that, since the parties contracted upon the basis that 
no recovery had been suffered, there is an intrinsic mistake which 
is ground for rescission. In all these cases, the court came to the 
conclusion that the parties came to a definite understanding with 





Lord Clifford v. Watts, L. R. 5 C. P. 577; Coturier v. Hastie, 5 H. L. Cas. 673; 
U. S. v. Charles, 74 Fed. 42; Scruggs v. Driver, 31 Ala. 274; Gibson v. Pelkie, 37 
Mich. 380; Fritzler v. Robinson, 70 Ia. 500; Gribben v. Atkinson, 64 Mich. 651; 
Blake v. Lobbs Estate, 110 Mich. 608; Ridgley v. Conewago Iron Co., 53 Fed. 988; 
Cook v. Andrews, 36 Oh. St. 178; Buchanan v. Layne, 95 Mo. App. 148; Muhlen- 
berg v. Henning, 116 Pa. 438. See also Howell v. Coupland, L. R. 1 Q. B. D. 258; 
Thompson v. Gould, 20 Pick. (Mass.) 134. 

? Hastie v. Coturier, g Exch. 102. - 

3 Pritchard v. Merchants’, etc. Assoc., 3 C. B. N. Ss. 622. 

* Strickland v. Turner, 7 Exch. 208; Scott v. Coulson, (1903), 2 Ch. 249. 

5 Fleetwood v. Brown, 109 Ind. 567; Sherwood v. Walker, 66 Mich. 568. But a 
change in the circumstances may be fatal to relief. Okill v. Whittaker, 2 Phillips 338. 

6 2 Sumn. (U. S.) 387, affirmed in 11 Pet. (U. S.) 63. 

7 4 Price 135. 
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respect to the fact as to which they were both in,error. It was the 
existence of this understanding which rendered the mistake intrinsic 
rather than extrinsic. Of course the condition was not always ex- 
pressed in so many words. This the court seems to have deemed 
unnecessary. It seems to have been sufficient that the understanding 
actually existed. Perhaps the court went a good way in finding a 
conscious understanding. But this is a question of fact into which 
it is impossible to enter effectively in the absence of the witnesses and 
the evidence. 

Where the mutual error touches some collateral matter of belief 
or inducement, as to which there is no understanding, it is extrinsic, 
and no ground for relief. The difference seems to be one of degree. 
Have we a belief only, or an understanding? ‘That seems to be the 
test. Thus questions of value or quality are usually deemed extrinsic." 
In Wood v. Boynton,’ the parties bought and sold for one dollar a 
certain stone in the mutual and erroneous belief that it was a topaz. 
In truth, it was a diamond worth seven hundred dollars. Held, 
an extrinsic error which will not justify a rescission. A case very 
close to this, but which was decided the other way, is Chapman v. 
Cole.’ There the plaintiff, being possessed of a gold coin, privately 
issued in California by one Moffat (and so not legal money), passed 
it away to B, who passed it to defendant, all parties mistaking it for 
a fifty-cent piece. Held, that the plaintiff may maintain trover for 
the coin, since, by reason of the error, no title passed to defendant. 
Again, several cases have held that, where A sells to B (without 
indorsement) the promissory note of C, both parties being ignorant 
that C is insolvent, the error is collateral, and no ground for relief.‘ 
In the same way, where A sold B distant lands under the mutual but 
erroneous belief that there was valuable timber thereon, the mistake 
was held incidental to the bargain and insufficient to justify rescission.° 





1 See Hecht v. Batcheller, 147 Mass. 335; Sankey v. First Nat. Bank, 78 Pa. 48. 

2 64 Wis. 265. 

8 32 Gray (Mass.) 141. ‘ 

* Hecht v. Batcheller, 147 Mass. 335; Day v. Kinney, 131 Mass. 37; Bicknall v. 
Waterman, 5 R. I. 43; Burgess v. Chapin, 5 R. I. 225. Contra, Harris v. Hanover 
Bank, 15 Fed. 786. But, if the note had been invalid, the error would have been in- 
trinsic. Hurd v. Hall, 12 Wis. 112; Lawton v. Howe, 14 Wis. 241; Maldaner v. 
Beurhaus, 108 Wis. 25. See also Gordon v. Irvine, 105 Ga.'144; Brown v. Mont- 
gomery, 20 N. Y. 287. 

_ 5 McCobb v. Richardson, 24 Me. 82. But of. Thwing v. Hall & Ducey, etc. Co., 
40 Minn. 184. 
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Similarly, where the parties sold and purchased government bonds 
in ignorance that, by reason of extension of the time of maturity, 
they commanded a premium, the error was held to be collateral.' 
And where the parties arranged for a water supply from a particular 
source in ignorance that it would prove insufficient, the mistake was 
held extrinsic.” Again, where the parties bought and sold an incum- 
brance in the mutual and erroneous belief that it was a first incum- 
brance, whereas it was really a second incumbrance, the error was 
held collateral. And where one partner buys out another partner’s 
share, a mistake as to the value of the share was deemed not intrinsic.‘ 
In all these cases there was a mutual mistake. But the mutual error 
did not become the basis of the bargain actually made. It touched 
a reason for the contract, but was not a condition of it. Hence it 
was no ground for relief. 

Mistake, then, has been classified with respect to the relief, with 
respect to the parties, and with respect to the subject matter. Mis- 
take of the proper character is ground for rescission or for reforma- 
tion, according to its nature. The two final questions, therefore, 
are, with respect to the kind of mistake which must be established as a 
basis for each kind of relief. 

Reformation, as has been already shown, deals with the correction 
of writings. It leaves untouched the substance of the transaction. 
Indeed, the scope and purpose of it is to make the erroneous writing 
express the transaction correctly. Usually the transaction is a bargain 
founded on valuable consideration, but occasionally it is a gift. It is 
important to distinguish between transactions based on valuable con- 
sideration and gifts, since the nature of the transaction determines 
the requisites for reformation. Where the plaintiff seeks reformation 
of a writing intended to express a transaction based on valuable con- 





1 Sankey v. First Nat. Bank, 78 Pa. 48. 

2 Dubois Borough v. Dubois, etc. Co., 176 Pa. 430. 

3 Sample v. Bridgforth, 72 Miss. 293. s 

* Dortic v. Dugas, 58 Ga. 484; Crowder v. Langdon, 3 Iredell Eq. (N. C.) 476; 
Stettheimer v. Killip, 75 N. Y. 283; Brown v. Fagan, 71 Mo. 563; Pearce v. Suggs & 
Pettit, 85 Tenn. 724. (In the two latter cases the court also invoked the doctrine that 
equity does not relieve a party from the consequences of his own negligence.) Klauber 
v. Wright, 52 Wis. 303. But it seems that, if an inventory be made, and the parties 
contract upon the understanding that the inventory is correct, an error in the inventory 
is an intrinsic mistake which is ground for relief. See De Voin v. De Voin, 76 Wis. 
66; Meinecke v. Sweet, 106 Wis. 21. But ¢f. Kaiser v. Nummerdor, 120 Wis. 234 
(Negligence in detecting error). 
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sideration, he must establish three things with the requisite clearness.’ 
First, he must show that the minds of the parties met upon a valid 
agreement which preceded the making of the writing, and which that 
writing is intended to express.’ Second, he must prove the tenor of 
that prior agreement.? Third, he must show that by mutual mistake, 
or its legal equivalent, the writing fails to set forth the prior agreement 
correctly. It is not enough to show a mistake by one party only.‘ In 
such a case, the parties are of equal merit. Neither version of the 
bargain is entitled to more weight than the other. The purpose of 
reformation is to prevent an error in reducing the bargain to writing 
from imposing on the parties a bargain which they never made. To 
reform for an error by one party only, where the writing correctly 
expresses the understanding of the other party, would work the very 
injustice which reformation is intended to prevent. It would im- 
pose on one party a bargain to which he never agreed. Yet a mutual 
error standing alone is not enough to justify reformation; the error 
must occur in reducing the prior bargain to writing and cause that 
writing to express the prior bargain incorrectly. The writing sould 
not be reformed simply because it differs from the prior bargain, no 
matter how clearly this difference is proved. It may be that the 
parties have consciously modified the original bargain in reducing it 
to writing. Thus, if a term of the prior bargain be deliberately 
omitted from the writing, neither may later have this term inserted 
by reformation.® The writing must stand as the parties have chosen 
to make it. If, then, the writing be intended to embody a transaction 
founded on valuable consideration, there should be no reformation 
unless the plaintiff establish with the requisite clearness that, by 
reason of a mutual mistake, or its equivalent, the writing fails to set 
forth correctly the bargain on which the parties previously agreed. 
There is, however, one equivalent which may be substituted for 
mutual mistake. Common honesty forbids a man to obtain or per- 





1 The proof must exceed a preponderance of the evidence and be “‘clear and satis- 
factory.” Parker v. Hull, 71 Wis. 368; Glocke v. Glocke, 113 Wis. 303; Howland v. 
Blake, 97 U. S. 624. The unaided testimony of the plaintiff is not enough. McClellan 
v. Sandford, 26 Wis. 595. See also 16 Cyc. 70. 

2 See ante, p. 610, notes 3and 4. Also Moehlenpah v. Mayhew, 138 Wis. 561, 573; 
Grant Marble Co. v. Abbot, 124 N. W. 264 (Wis.). See 6 Pomeroy, Eq. Jur. § 675. 

* Betts v. Gunn, 31 Ala. 219; Andrew v. Spurr, 8 Allen (Mass.) 412; Braun v. 
Wisconsin, etc. Co., 92 Wis. 245. See also Whittemore v. Farrington, 76 N. Y. 452. 

* Kruse v. Koelzer, 124 Wis. 536. See 6 Pomeroy, Eq. Jur. § 676. 

5 See note 3, supra. 
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fect rights with knowledge that the other party is laboring under a 
mistake. Equity will not permit him to reap the fruits of his dish nest 
silence. It will not avail him to say that the error ceased to be mutual 
because he discovered the mistake which he failed to correct. Such 
conduct amounts to fraud. If, then, by reason of mistake on the one 
hand, and knowledge of the error on the other, the writing fails to 
express the prior bargain correctly, equity will reform just as readily 
as if there had been mutual mistake. Of course the mistake and 
fraud must be the cause of the incorrectness of the writing: They 
must intervene between the bargain and the writing just as mutual 
mistake must intervene; otherwise reformation is not the proper 
remedy. If the error and the knowledge thereof precede the making 
of the bargain, and the writing correctly expresses the agreement as 
it was actually made, there can be no reformation. The fraud of 
the defendant dces not empower equity to make a bargain for him.” 
Yet the defendant will not be permitted to retain the fruits of his 
fraudulent conduct. Instead of reforming the writing, equity will 
rescind the whole transaction,* although some cases have given the 
defendant the option either to consent to reformation or to submit 
to rescission.‘ On the other hand, mistake and fraud in reducing the 
prior bargain to writing would not be ground for rescission. The 
bargain remains valid in spite of the subsequent misconduct of the 
defendant. The bargain is still a proper standard to which to reform 
the writing. Consequently the valid bargain should be affirmed by 
giving reformation. 

If, however, the writing be intended to set forth a gift, instead of 
a transaction based on valuable consideration, the requisites for 
reformation are different. A gift is in truth a one party transaction. 
It is true that the donee must assent to the gift; otherwise no title 
could pass. But he is a passive party. He is simply a willing vessel 
into which the donor pours his bounty. The parties never intended 
to contract. If, then, a prior bargain were here required as a condi- 





1 Essex v. Day, 52 Conn. 483; Roszell v. Roszell, 109 Ind. 354; Welles v. Yates, 
44N. Y. 525; James v. Cutler, 54 Wis. 172; Venable v. Burton, 129 Ga. 537. 

? Gun v. McCarthy, L. R. Ir. 13 Ch. D. 304. See also Grant Marble Co. v. Abbot, 
124 N. W. 264 (Wis.). 

8 McCormick v. Miller, ro2 Ill. 208; Clark v. Clark, 55 N. J. Eq. 814; Haviland 
v. Willets, 141 N. Y. 35; Harran v. Foley, 62 Wis. 584; Scott v. Coulson, (1903), 
2 Ch. 249; Paget v. Marshall, L. R. 28 Ch. D. 255. 

* Gun v. McCarthy, L. R. Ir. 13 Ch. D. 304; Paget v. Marshall, L. R. 28 Ch. D. 
255; Harris v. Pepperell, L. R. 5 Eq. 1; Stone v. Moody, 47 Wash. 158. 
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tion of reformation, reformation could never be given. Yet the reasons 
for reformation still exist. The writing may not correctly express the 
terms of the gift. The writing is intended to express the intention of 
the donor at the time the gift was made. This intention is the model 
to which the writing should be remoulded, provided that, through 
mistake, the writing gives more than the donor intended to give. It 
follows, also, that the error need not be mutual. The donor is the 
active and ruling party. The donee gives nothing for what he gets. 
All is clear gain to him. Since he has no voice either in determining 
the extent of the gift or the terms in which that gift shall be expressed, 
mutuality of mistake is no essential ingredient of the equities of the 
case. Reformation, in such a case, imposes no burden upon the 
donee. It simply decreases the benefit which he would otherwise 
derive from the donor’s generosity. If, then, the donor shows with 
sufficient clearness that the writing failed to express his real intention 
at the time he made the gift, he should have reformation,’ provided, 
of course, that the situation, at the time he seeks relief, raises no 
countervailing equity in favor of the donee. It follows, also, that the 
donor is the only party who can reform. If, through a mistake, the 
writing fails to include all that the donor intended to give; no equity 
is thereby raised in favor of the donee, as against the donor. A gen- 
erous intention on the part of the donor, coupled with an error in re- 
ducing that intention to writing, does not create a contract which the 
donee may specifically enforce. The donee is a volunteer who must 
take things as he finds them.’ It is true that there are cases which per- 
mit the donee to reform the writing after the death of the donor as 
against the donor’s heirs.* But, if the donee had no equity against the 
donor in the donor’s lifetime, it is hard to see how the death of the 
donor can raise one against those who take what the donor left. 
Moreover, such an equity seems to fly in the face of the Statute of 
Wills. The better reasoning seems to be with the cases which deny 
the donee relief against the heirs or next of kin on the ground that he 





* Andrews v. Andrews, 12 Ind. 348; Lister v. Hodgson, L. R. 4 Eq. 30 (rescission 
given here); Day v. Day, 84 N. C. 408; Ferrell v. Ferrell, 44 S. E. 187 (W. Va.); 
Mitchell v. Mitchell, 40 Ga. 11; 6 Pomeroy, Eq. Jur. § 679, note 18. 

? Shears v. Westover, 110 Mich. 505; Powell v. Morisey, 98 N. C. 426; Dennis v. 
Dennis, 4 Rich. Eq. (S. C.) 307; Hout v. Hout, 20 Oh. St. 119; Willey v. Hodge, 104 
Wis. 81. 

* M’Mechan v. Warburton, L. R. Ir. (1896), 1 Ch. D. 435; 6 Pom. Eq. Jur. § 679, 
note 17. 
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is a mere volunteer.’ If, then, the transaction be a gift, the donor 
should have reformation, if he shows that the writing fails to express his 
intention at the time he made the gift, but the donee, as a volunteer, 
should be refused relief, either against the donor or his heirs. 
Rescission, as has already been shown, strikes down the bargain 
itself.. Unless the mistake reaches the bargain, it will not justify 
this species of relief. Moreover, the mistake must be intrinsic.’ It 
- must touch and concern some matter which is actually a condition 
of the agreement.’ An extrinsic error is no ground for relief.* An 
extrinsic error touches some matter of inducement, or some reason for 
making the agreement. But equity does not relieve a man from his 
contract because his reasons for making it were bad. To give relief 
in such a case would work a manifest wrong to the other party. Con- 
tracts are made in order to substitute an agreed certainty for the 
uncertainty of events. Such certainty is what each party pays for. 
If the bargain be rescinded, each party is remitted to the very un- 
certainty against which he sought to insure by making the agree- 
ment. When A seeks rescission of his agreement upon the ground of 
mistake, he offers his failure to form a correct mental picture of the 
situation as a reason why the Chancellor should deprive B of a right 
for which B has paid a price, the price being the consideration upon 
which the agreement rests. Of course the error may not be the fault 
of A. He may have been entirely without negligence in making the 


mistake. But he is the party responsible for the mistake. B may . 


have shared in the error, but he is not the legal cause of it. Where there 
is no fiduciary relation between the parties, B is under no duty to 
guard A from error.‘ A must stand on his own feet and accept the 
consequences of his own acts. If A could escape from his agreement 
because he was mistaken in his reasons for making it, stability of 
contract would be destroyed. No contract would be safe. Unless 
the parties have chosen, either expressly or by implication, to make 





1 Powell v. Powell, 27 Ga. 36; Enos v. Stewart, 70 Pac. roos (Cal.); and cases 
cited in p. 620, note 2. 

* See ante, p. 615, notes 2-5 inclusive. Allen v. Hammond, 11 Pet. (U.S.) 63. Note 
t also contains some other cases in point. 
i ® See ante, p. 616, notes 1-5 e¢ seg. Kowalke v. The Milwaukee, etc. Ry., 103 Wis. 

472, contains a very good discussion of this point, obiter. 

* Dambmann v. Schulting, 75 N. Y. 55, 61; Graham v. Meyer, 99 N. Y. 611; 
Burgess v. Chapin, 5 R. I. 225, 228; Laidlaw v. Organ, 2 Wheat. (YJ. S.) 178, 195; 
Cleaveland v. Richardson, 132 U. S. 318, 329. 
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the existence of: some fact a condition of the agreement, a mutual 
mistake as to that fact is no ground for relief. 

Of course what was said in the last paragraph applies only to cases 
of mistake. If there be fraud, a different rule applies. It is well set- 
tled that equity will relieve, where there is fraud, even where the 
fraud touches only matters of inducement. Indeed, it is not neces- 
sary that the fraud be the sole inducement to enter into the agree- 
ment.! Thus, where A is induced to contract by several material 
representations made by B, some true and some false, the fact that the 
false representations are not the sole inducement does not constitute 
a defense. In the same way, if B, a¢ or before the making of the 
agreement, knows that A is contracting under a mistake as to some 
matter of inducement, he cannot insist on the bargain.’ It is true that, 
in this latter case, B does not affirmatively cause the mistake. So 
far, at least, his conduct is less dishonest than where B’s own mis- 
representations are the cause of A’s misconception. For this reason, 
an action of deceit would probably not lie against him. But, when 
B stands by, knowing of the mistake, and permits A to contract, he 
is still guilty of unconscionable conduct. He grasps the contract 
rights with-unclean hands. It is no longer open to him to urge that 
the error is only extrinsic. He is seeking to profit by his own wrong, 
and this the Chancellor will not permit. On the other hand, knowl- 
edge of the mistake must be actually or legally brought home to B 
in order to preclude him from insisting on the extrinsic character of 
the mistake as a defense. Thus negligence in discovering the facts 
cannot be substituted for knowledge of them. Even a surety, who 
makes no inquiry, cannot object that, if the creditor had used ordin- 
ary care in investigating the facts, the fatal fact would have been 
discovered.* It is the consciousness of the-error at, or prior to, the 
making of the contract, which carries the case across the line from 





1 Matthews v. Bliss, 22 Pick. (Mass.) 48; Safford v. Grout, r2o Mass. 20; Sioux 
Nat. Bank v. Norfolk, 56 Fed. 139; Tooker v. Alston, 159 Fed. 599; Edgington v. 
Fitzmaurice, 29 Ch. D. 459. And see also 20 Cyc. 41, notes 63 to 65. 

? Gun v. McCarthy, L. R. Ir. 13 Ch. D. 304; Harran v. Foley, 62 Wis. 584; Scott 
v. Coulson, (1903), 2 Ch. 249; Haviland v. Willets, 141 N. Y. 35; Clark v. Clark, 
55 N. J. Eq. 814; McCormick v. Miller, ro2 Ill. 208. 

3 Tapley v. Martin, 116 Mass. 275; Bowne v. Mt. Holly Bank, 45 N. J. L. 360; 
Wayne v. Commercial Bank, 52 Pa. St. 343; Bennett v. Bldg. Assoc., 57 Tex. 72; 
Frelinghuysen v. Baldwin, 16 Fed. 452; see also Brillion Lumber Co. v. Barnard, 131 
Wis. 284, 295. © 
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mistake into the realm of fraud. So long, then, as B cannot be charged 
either actually or constructively with notice of the mistake, at or 
prior to the making of the bargain, there can be no relief unless the 
error be intrinsic and mutual. 

As we have seen, there should be no rescission, unless the error be 
intrinsic. But this necessarily involves the requirement that the 
mistake be mutual — or else known to the other party at or prior to | 
the making of the contract. An intrinsic mistake is a mistake “as 
to one of the things actually contracted about.”* But there can be 
no contract without a meeting of minds. If, then, the minds of the 
parties meet upon the subject matter and terms of the bargain, an 
error by one party only must of necessity be extrinsic. Of course an 
error by one party only may prevent the making of the bargain, since 
it may prevent the required meeting of minds. The meeting of minds 
may be verbal, but not actual. Thus, in Raffles v. Wichelaus,’ the 
minds of the parties met verbally on the agreement to buy and sell cer- 
tain cotton “ex Peerless” from Bombay. There was no uncertainty 
as to the wording of the agreement. But there was no contract be- 
cause there were two ships called the Peerless, each Peerless sailed 
from Bombay, and each party had in mind a different vessel. In 
such a case, there can be no rescission, since there is no bargain to 
rescind. Of course, where the equities require it, there may be can- 
cellation; that is to say, a destruction of the writing. Doubtless this 
is the meaning of the statement so often found in the cases, that an 
error by one party only may be ground for rescission.* Usually this 
statement occurs obiter, and the court has not in mind the distinction 
between cancellation and rescission, that is to say, the distinction be- 
tween destroying a bargain on which the parties actually agreed, and 
destroying a writing which appears to define a bargain which never in 
truth existed. At any rate, when the case has actually arisen, the 
courts have almost uniformly refused to rescind a bargain on which 
the parties had actually agreed, for an error by one party only,‘ 





? Dodge, J., in Kowalke v. The Milwaukee, etc. Ry., 103 Wis. 472, 477. See also 
ante, p. 613 et seq., where the nature of intrinsic error is fully discussed. 

? 2 Hurl. & Co't. 906. 

* See Moffett, etc. Co. v. Rochester, 178 U. S. 373; Bibber v. Carville, ror Me. 59. 
I have found but one case where the minds of the parties met and relief was actu- 
ally given for an error by one party only, — Board of School Commrs. v. Bender, 36 
Ind. App. 164. It seems hard to reconcile this with Lucas v. Owens, 113 Ind. 521. 

* Bibber v. Carville, tor Me. 59 (but notice that the decision is put partly on the 
ground of plaintiff’s negligence), and cases cited ante, p. 612, note 1. 
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where such error was unknown to the other party. Two of the cases, 
Steinmeyer v. Schroeppel* and Grant Marble Co. v. Abbot,’ have 
been stated supra in the text. Moreover, these cases are in accord 
with the numerous authorities which hold that a surety who is in- 
duced to enter into the contract of suretyship by the fraud of the 
principal debtor has no defence against the creditor, unless the 
creditor had notice of the fraud at, or prior to, the making of the 
contract.’ If even a surety, that favorite of the Chancellor, cannot 
avoid his contract where his error is due to the fraud of a third party, 
it seems clear that one who is responsible for his own mistake should 
have no relief. He must verify his reasons for contracting before he 
contracts. After the contract is made, it is too late for him to say 
that his reasons for making it were bad. 

We have now considered mistake with reference to both reformation 
and rescission. It only remains to call attention to two general limita- 
tions on mistake as a ground for equitable relief. In the first place, 
the mistake must relate to some past or present fact. The Chancellor 
does not give relief because the unexpected happened or the expected 
failed to occur. The same rule is applied in cases of fraud. A repre- 
sentation that something will take place in the future is no ground 
for relief, even though the representation fails to materialize. Future 
probabilities must always be a matter of uncertainty, although the 
uncertainty may be greater or less, according to circumstances. 
As to the future, then, each party must take his chance. 





1 226 Ill. 9. 2 124 N. W. 264 (Wis.) 

® Davis, etc. Co. v. Buckles, 89 Ill. 237; Lepper v. Nuttman,:35 Ind. 384; Jones v. 
Swift, 94 Ind. 516; Bank of Monroe v. Anderson, 65 Ia. 72 (semble); Martin v. Camp- 
bell, 120 Mass. 126; Radovsky v. Fall River Savings Bank, 196 Mass. 557; McWilliams 
v. Mason, 31 N. Y. 294; Casoni v. Jerome, 58 N. Y. 315; Page v. Krekey, 137 N. Y. 
307 (semble); Howe, etc. Co. v. Farrington, 82 N. Y. 121; Kulp v. Brant, 162 Pa. St. 
222; and see Fairbanks v. Snow, 145 Mass. 153 (duress); Brandt, Suretyship, §§ 456, 
457. The same rule applies to ordinary contracts. Law v. Grant, 37 Wis. 548. 

The question as to how far notice to an agent is notice to the principal is beyond the 
scope of this article. But in this connection Barker v. Pullman Palace Car Co., 124 
Fed. 555, affirmed C. C. A. 134 Fed. 70, will be of interest. In that case it was held 
that, where two agents had power to negotiate only, but the principals reserved the 
power to conclude the agreement, an error mutual as to the agents was mot mutual as 
to the principals, and hence such mutual error of the negotiating agents was not 
ground for reformation. 

* Parke v. Boston, 175 Mass. 464; Southwick v. Memphis, etc. Bank, 84 N. Y. 420; 
Kowalke v. The Milwaukee, etc. Co., 103 Wis. 472, 477 (semble). See also 20 Am. 
& Eng. Encyc. 813. Cf. Miles v. Stevens, 3 Pa. St. 21. 
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Broadly speaking, also, the Chaneellor only helps those who help 
themselves. Courts of equity do not sit for the purpose of relieving 
the negligent from the consequences of their own carelessness. As 
we have already seen, the mistake is the work of the very party who 
pleads it as a reason for relief. It is going a good way to relieve a 
party from his contract, because of something which he himself has 
done. Certainly it seems reasonable for the Chancellor to refuse 
his aid to one who might have protected himself by using ordinary 
care at the time of making the agreement. If at law A may be 
made to respond in damages to one whose injury is the proxi- 
mate consequence of A’s negligence, it seems inconsistent for equity 
to give A relief because his negligence has recoiled .on his own head. 
At law, also, contributory negligence is a bar to relief. 

In this instance equity has followed the law,’ though with some 
qualifications and hesitations.? Further discussion of these qualifi- 
cations is outside the scope of this article. Here it is enough to say 
that relief is frequently, but not invariably denied to a party whose 
error is a consequence of his own want of reasonable care. 

In summary, then, we have the following propositions: 

1. To be a ground for relief the mistake must relate to a present 
existing fact and must not be due to a want of ordinary care on the 
part of the plaintiff. 

2. If the plaintiff seek reformation of a writing intended to set 
forth a transaction based on valuable consideration, the plaintiff 
must establish a prior bargain upon which the parties agreed, and 
that by mutual mistake, or mistake on the part of the plaintiff, and 
knowledge thereof on the part of the defendant, that writing fails to 
express the prior bargain. 

3. If the plaintiff seek reformation of a writing intended to set 
forth a gift, he must show that by mistake in reducing the terms of 
_ the gift to writing, the writing fails to express the donor’s intention; 
but in such a case the donor is the only party who may obtain this 
relief, since equity will not interfere to increase the gift in favor of the 
donee who is a mere volunteer. 





? Placer County Bank v. Freeman, 126 Cal. go; Bibber v. Carville, ror Me. 59; 
Glenn v, Statler, 42 Ia. 107; Brown v. Fagan, 71 Mo. 563; Johnston v. Patterson, 114 
Pa. St. 398; Pearce v. Suggs & Pettit, 85 Tenn. 724; Anderson v. Warne, 71 IIl. 20; 
Bostwick v. Mutual Life Ins, Co., 116 Wis. 392; Kaiser v. Nummerdor, 120 Wis. 234; 
Grant Marble Co. v. Abbot, 124 N. W. 264 (Wis.); Grymes v. Sanders, 93 U. S. 55; 
Shappirio v. Goldberg, 192 U. S. 232, 241; 2 Story, Eq., 13 ed., p. 225; 16 Cyc. 69. 

? 6 Pomeroy, Eq. Jur. § 680, note 19; 2 Pom. Eq. Jur. § 856. 
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4. If the plaintiff seek rescission, he must show that the parties 
entered into the agreement under a mutual mistake as to some matter 
actually contracted about; or else that the defendant became cog- 
nizant of the plaintiff’s mistake at, or prior to, the making of the 
agreement. 

It may be noted, then, that the general rule is that, whether the 
relief sought be rescission or reformation, the plaintiff must show 
either a mutual mistake, or else a mistake on his own part, coupled 
with knowledge thereof on the part of the defendant. The exception 
to this rule is the case where equity reforms a writing at the suit of a 
donor as against a donee who is a mere volunteer. 


Edwin H. Abbot, Jr. . 
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QvuasI-—CONTRACTUAL RELIEF UNDER ExEcuTORY ULTRA VrirEes Con- 
TRACTS. — In no jurisdiction in this country will a fully executed transac- 
tion be disturbed on the ground of «wtra vires.' The courts are likewise 
unanimous in refusing relief on an wlira vires contract which remains 
wholly executory.? But where the contract has been fully performed on one 
side and benefits have been received on the other, there is a square division 
of authority. Many jurisdictions follow New York in allowing suit on the 
contract. Others, adopting the federal rule, refuse any recovery upon the 
contract, the ground of objection being “not merely that the corporation 
ought not to have made it, but that it could not make it.”* Yet even in 
such jurisdictions a plaintiff who has performed in full, or even in part, is. 
not wholly without relief. He may bring a bill in equity for rescission and 
restoration in statu quo.’ And it is also settled that he may, in an action 





1 National Bank v. Matthews, 98 U. S. 621; Parish ¢ v. Wheeler, 22 N. Y. 494, 508. 
See 18 Harv. L. REv. 461. 

2 Safety, etc. Cable Co. v. Mayor, etc. of Baltimore, 74 Fed. 363; Nassau Bank v. 
Jones, 95 N. Y. 115. See 18 Harv. L. REv. 461. Conira, Harris v. Independence 
Gas Co., 76 Kans, 750. 

% The courts have made no distinction between the case where the outsider sues 
the corporation and the case where the corporation is the party plaintiff against the 
outsider. 

* Bath Gas Light Co. v. Claffy, 151 1 Y. 24; Camden & Atlantic R. R. Co. v. 
sa ftir ss etc. R. R. Co., 48 N. J. L. 530 

® Central Tra uy eanggrne Co. v. Puliman’s Palace Car Co., 139 U. S. 24; Marble. 
Co. v. Harvey, 92 Tenn. 115. See 19 Harv. L. REv. 608 


° New Castle Northern Ry. Co. v. Simpson, 21 Fed. 533: Central Branch U. P. 
R. R. Co. v. W. U. Telegraph Co., 1 McCrary (U. S.) 551. 
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of quantum meruit, obtain the return of any property received, or its value. 
The courts expressly treat this suit as a disaffirmance of the transaction; 
no remedy involving recourse to the wlira vires contract is allowed. Thus 
no relief is obtainable against a defendant who has received nothing of 
value.® Nor can damages caused by the non-fulfillment of the contract be 
recovered.” 

On the other hand, a doctrine has been announced, apparently incon- 
sistent with the allowance of any form of relief on an executory wira vires 
contract. In a case where the plaintiff had fully performed and the de- 
fendant had not repudiated the transaction, the Supreme Court held that 
since the parties were in pari delicto, equity would not aid in the rescission of 
the contract." This seems squarely contradictory to former statements by 
the same court that it is the legal duty of the parties to rescind.” More- 
over, it seems irreconcilable with the granting of quasi-contractual relief 
in disaffirmance of the contract. As a general rule, where an executory 
contract is merely malum prohibitum, the fact that the parties are in pari 
delicto will not prevent recovery in quantum meruit for money or property 
transferred. The granting of quasi-contractual relief in the case of execu- 
tory ultra vires contracts is therefore in accordance with the ordinary prin- 
ciples of the law of contracts. And the refusal of relief on the ground that 
the parties are in pari delicto is thus not only in conflict with the established 
federal theory of recovery in quantum meruit, but is wholly unsupported 
by authority. The doctrine has not been followed, even by the federal 
courts." 

In a recent case A was indebted to the B corporation to the extent of 
$10,000. At the request of B, the C corporation made a loan of $12,000 to 
A, the repayment of which was guaranteed by B. In accordance with a 
previous agreement, A paid over $10,000 of this sum to B. A defaulted. 
On C’s suing B upon the latter’s guaranty, B pleaded wlira vires. The 
court allowed C to recover $10,000 in quantum meruit. Citizens’ Cen- 
tral National Bank v. Appleton, 30 Sup. Ct. 364. Such a guaranty is 
executory: it cannot, like a conveyance or a mortgage,” be regarded as an 


7 Logan County Nat’! Bank v. Townsend, 139 U. S. 67, 74; Aldrich v. Chemical 
National Bank, 176 U. S. 618; Mallory v. Hanaur Oil Works, 86 Tenn. 598. See 
19 Harv. L. REv. 608. Contra, Grand Lodge of Ala. v. Waddill, 36 Ala. 313. 

® Central Transportation Co, v. Pullman’s Palace Car Co., supra; Pullman’s 
Palace Car Co. v. Central Transportation Co., 171 U. S. 138. 

® Penn. R. R. Co. v. St. Louis, etc. R. R. Co., 118 U. S. 290; Franklin Co. v. Lew- 
iston Savings Bank, 68 Me. 43. 

10 Pullman’s Palace Car Co. v. Central Transportation Co., supra; Day v. Spiral 
Springs Buggy Co., 57 Mich. 146. 

. ™ St. Louis, etc. R. R. Co. v. Terre Haute, etc. R. R. Co., 145 U. S. 393. This 
case cannot be explained as being an executed transaction since a lease has been uni- 
formly held to be executory in character. Thomas v. Railroad Co., ror U. S. 71. 

% Thomas v. Railroad Co., supra; Penn. R. R. Co. v. St. Louis, etc. R. R. Co., 
supra. It is also inconsistent with the refusal at the instance of the defendant to allow 
the plaintiff himself to retake the property transferred as in the case of American Union 
Teleg. Co. v. U. P. Ry. Co., 1 McCrary (U. S.) 188. 

8 Spring Co. v. Knowlton, 103 U.S. 49; Block v. Darling, 140 U. S. 234, 239. See 
Pottock, Contracts, 3 Am. ed., 502, 503. 

4 McCutcheon v. Merz Capsule Co., 37 U. S. App. 586; Pullman’s Palace Car Co. 
v. Central Transportation Co., supra. Contra, Olcott v. Internat’! & Gr. N. Ry. Co., 
28 S. W. 728 (Tex. Civ. App.). 

% Fritts v. Palmer, 132 U. S. 282 (conveyance); National Bank v. Matthews, supra 


(mortgage). - 
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executed transaction. Accordingly, the jurisdictions adopting the federal 
rule restrict the parties, on an wltra vires guaranty, to quasi-contractual 
relief. In the present case justice between the parties is accomplished, 
since the amount of recovery in quantum meruit is nearly equal to that 
on the contract. But in many instances quasi-contractual relief is grossly 
inadequate.'7 Such cases emphasize the obvious fairness of the New 
York rule. 





CoMPULSORY INCORPORATION OF BANKS AND THE FOURTEENTH AMEND- 
MENT. — It is settled that the “liberty” protected by the Fourteenth Amend- 
ment includes liberty to choose and pursue a business or occupation.’ But 
it was earlier decided that the restriction placed by that Amendment upon 
the general legislative power reserved by the states does not extend to pro- 
hibit legislation passed by virtue of the police power.? Within the limits of 
this power liberty may be restricted. 

Interesting in this connection is a recent state decision holding constitu- 
tional a state statute which requires all persons engaged in banking to in- 
corporate within three months. There were existing statutes regulating 
incorporated banks, under which at least three individuals had to unite to 
form a corporation. Weed v. Bergh, 124 N. W. 664 (Wis.). The business 
of banking is not a franchise to be granted by the state on what conditions 
it will, but an occupation lawful at common law.’ It is equally well recog- 
nized, however, that it is a business which the state may regulate,‘ provided 
that such regulation be made in discharge of some recognized governmen- 
tal function. Undoubtedly banking regulations to protect the depositors 
from fraud are unimpeachable.® To this end were directed some of the 
existing statutes in the principal case; but some went further in seeking 
merely to protect the depositor from the insolvency of the bank.’ Read 
in the light of these existing statutes, the apparent intent of the statute in 
question was to make all engaged in the business of banking subject to 
these regulations. The fact that banks deal in their own credit, the wide- 
spread evil results of a bank failure, and the inability of the depositors to 
guard against loss, are considerations sufficient to show that regulation to 
insure the financial stability of banks is a legitimate governmental function.® 

Not only must the end of the legislation ‘be legitimate, but the means 
adopted by it must bear some intimate relation to that end. There cannot, 
for instance, be prohibition of a lawful business under the guise of regula- 


% Humboldt Mini rd 40 American Mfg., etc. Co., 62 Fed. 356; Norton v. Derby 
National Bank, 61 N. 89. See Penn. R. R. Co. v. St. Louis, etc. R. R. Co., supra. 

7 Pullman’s Palace Car Co. v. Central Transportation Co., supra. Cf. Bissel v. 
Michigan Southern, etc. R. R. Co., 22 N. Y. 258. See 14 Harv. L. REV. 339. 


? Allgeyer v. Louisiana, 165 U. S. 578. For an argument that the correct meaning 
is freedom from physical restraint see 4 Harv. L. REV. 365. 

? Butchers’ Union, etc. Co. v. Crescent City, etc. Co., 111 U. S. 746. 

3 Nance v. Hemphill, 1 Ala. 551. 

* Meadowcroft v. People, 163 ill, 56. 

5 Cf. Missouri Pacific Ry. Co. v. Nebraska, 164 U. S. 403. 

° Baker v. State, 54 Wis. 368; Meadowcroft v. People, supra. 

7 SANBORN’s Stat. Supp. (Wis., 1906), §§ 2024-6 to 2024-55. 

8 Blaker v. Hood, 53 Kan. 499; State v. Richcreek, 167 Ind. 217. See FREUND, 
Potice Power, § 400. Cf. Brady v. Mattern, 125 Ia. 158. 
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tion. On the other hand, any regulation is in effect prohibition of all ways 
of doing business except those in accordance with the regulations. But 
if the regulation is proper, no one has a right to do business except in ac- 
cordance therewith.’® 

To require those without the purview of existing laws to come within it 
is obviously not the only way to control the outsiders; for the very cir- 
cumstances which would validate compulsory incorporation authorize the 
regulation of partnerships and individuals, by extending the scope of the ex- 
isting laws " to include them. Moreover, compulsory incorporation under 
the existing laws is open to the serious objection that it prohibits banking 
by individuals or by firms of two. The principal case, however, points out 
two dangers of private banking, to eliminate which would require more than 
an extension of the existing regulations: the subjection of the deposits to 
claims of the individual banker’s outside creditors, and the possible in- 
terruption of business on his death. Doubtless these dangers could be pre- 
vented by some form of additional regulation which would not have the 
effect of prohibiting private banking. But in view of the ease with which 
an individual can obtain two associates for the purpose of incorporation, 
while himself retaining full control of the business, the resiriction would 
seem to be theoretical rather than actual. It is therefore submitted that 
the principal case is correct ” in not regarding compulsory incorporation as 
such an unreasonable means of regulation as to be unconstitutional.” 





LICENSE AND WAIVER OF BREACH OF CONDITION IN LEASEs. — A land- 
lord may release his right of entry for a breach of condition by assent to 
the breach either prior or subsequent thereto; 7. e., by license or waiver." 
The effect of this assent on the right to enter for subsequent breaches has 
long been a mooted question. Purporting to follow the cases which held 
that a condition could not be apportioned,? Dumpor’s Case* decided in 
1603 that a license to assign “to any person or persons, guibuscunque,” 
destroyed a condition against assignment, so that an assignee could assign 
without license. Although this decision might well have been confined to 
licenses to assign to “‘any person,” it was not so restricted; and the next 
case to consider the question held that a condition against assignment was 


® Smyth v. Ames, 169 U. S. 466. : 

10 Dent v. West Virginia, 129 U. S. 114. Thus it has been held unobjectionable to 
require all bankers to submit to inspection (Blaker v. Hood, supra); to make it crimi- 
val for a banker to receive a deposit after knowledge of insolvency (Meadowcroft v. 
People, supra); to require a minimum amount of capital to be invested in certain ways; 
to restrict the use of the word “‘bank” to those who comply with certain conditions 
(State v. Richcreek, supra). 

11 See FREUND, POLICE PowER, § 364. : 

2 State ex rel. Goodsill v. Woodmansee, 1 N. D. 246, acc. Contra, State v. Scougal, 
3S. D.55. Cf. Commonwealth v. Vrooman, 164 Pa. St. 306; Commonwealth v. Carter, 
132 Mass. 12. 

% But cf. 23 Harv. L. REv. 292. 


! Weisbrod v. Dembosky, 25 N. Y. Misc. 485; Goodright d. Walter v. Davids, 
Cowp. 803. See Pennant’s Case, 3 Co. 64 a. 

2 Leeds v. Crompton, 1 Rol. Abr. 472, Pl. 7; Winter’s Case, Dy. 3086; Anon., Dy. 
152, pl. 7. See Wright v. Burroughes, 3 C. B. 685, 699. 

8 4 Co. 1196; s. c. Cro. Eliz. 815. 
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destroyed: by one license to assign to a definite person, followed by an as- 
signment to that person. These decisions appear to have been acquiesced 
in as settling the English law with respect to the effect of a license to assign,° 
but the harshness of the rule led to its abrogation by statute in 1859. In 
the United States it is difficult to state the effect of a license.’ There seem 
to be no clear decisions; * but there are many dicta expressly recognizing 
Dumpor’s Case as an authority for the doctrine that one license to assign 
destroys a condition against assignment.® This doctrine is probably the 
American law. There seems, however, no ground for extending it to con- 
ditions against other acts,’ nor to covenants," though there are statements 
in some of the treatises and cases to the contrary.” 

The law as to the effect of waiver is in a more satisfactory state. If a 
lessor by his conduct subsequent to the breach, and with notice thereof, 
recognizes the continuance of the tenancy, he is barred from entering for 
that breach."* This is probably on the basis of a loose estoppel. But a 
tolerance of past breaches is not a license of future ones, and therefore does 
not destroy the condition. Such is the holding of a recent case. Becken- 
bach v. Harlow, 31 Oh. C. C. 496 (Nov., 1909). This doctrine is applied 
to conditions against underletting,® and against objectionable uses of the 
premises,” etc.; 7. ¢., conditions susceptible of more than one breach. 
A condition against assignment would appear equally subject to several 
breaches by successive assignments. Statements are found in the cases, 
however, that a waiver of an assignment may have the effect of a license, 
and destroy the condition altogether..7 There seems to be no valid 
distinction between conditions capable of several breaches by one tenant, 
and those susceptible only of distinct breaches by successive tenants.’® 
To make such a distinction would force a landlord, for fear of losing his 
right to object to subsequent assignments, to enter forthwith upon finding 





* Per Lord Eldon in Brummel v. Macpherson, 14 Ves. 173. It is worthy of note 
that in Anon., Dy. 152, pl. 7, cited as an authority by Lord Eldon for the position that 
an assignee by permission is not bound by the condition, the majority of the court went 
the other way. 

5 See 3 ByTHEWOOD, CONVEYANCING, 3 ed., 685, 686; Doe d. Boscawen v. Bliss, 
4 Taunt. 735. 

® 22 & 23 Vict., c. 35, §§ 1, 2 (Lord St. Leonard’s Act). 

7 See 7 Amer. L. REV. 616; 1 WASHBURN, REAL Property, § 649; 1 TIFFANY, 
REAL PROPERTY, 176; 1 SmMITH’s LEADING CasEs. 9g Amer. ed., 137. 

8 See citations in note 7, supra; Pennock v. Lyons, 118 Mass. 92; Chipman v. 
Emeric, 5 Cal. 49; Kew v. Trainor, 150 Ill. 150; North, etc. Co. v. Le Grand Co., 95 
Ill. App. 435, 464. 

® Siefke v. Koch, 31 How. Pr. (N. Y.) 383; Wertheimer v. Hosmer, 83 Mich. 56, 
61; Gazlay v. Williams, 210 U. S. 41; s. c. below, 147 Fed. 678, 682. But see North, 
etc. Co. v. Le Grand Co., supra. 

10 See 7 AMER. L. REV. 262, 633; 1 SmiTH’s LEADING CasEs, 11 Eng. ed., 45; 
German-American Savings Bank v. Gollmer, 102 Pac. 932 (Cal.). 

1 But see Reid v. John F, Wiessner Brewing Co., 88 Md. 234. Contra, Dakin v. 
Williams, 17 Wend. (N. Y.) 447. And see 12 ‘Haw. L. REv. 272. 

12 See, ¢. g.. 1 TAYLOR, LANDLORD AND TENANT, § 286; GOODWIN, REAL PRop- 
ERTY, 84. 

1% Arnsby v, Woodward, 6 B. & C. 519. 

1 Doe d. Boscawen v. Bliss, 4 Taunt. 735; Jones v. Durrer, 96 Cal. 95. 

% Doe d. Boscawen v. Bliss, supra. 

© Farwellv. Easton, 63 Mo. 446; Doe d. Ambler v. Woodbridge, 9 B. & C. 376. 

17 Heeter v. Eckstein, 50 How. Pr. (N. Y.) 445; Lloyd v. Crispe, 5 Taunt. 249, 257. 

8 But see 1 SMITH’s LEADING CasEs, 11 Eng. ed., 45; German-American Savings 
Bank v. Gollmer, 102 Pac. 932 (Cal.). 
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an assignee in possession, though the latter might be a very desirable tenant. 
Such a result has nothing to commend it. 

It has been held that the destructive effect upon a condition of a license 
to assign may be nullified by the insertion in the license of a proviso that 
such license shall not authorize further assignments without the landlord’s 
assent.!® This expedient, if recognized, deprives Lord Coke’s doctrine of 
much of its sting. It would seem that such a proviso should be equally 
efficacious if inserted in the original lease; as, by a statement that “no 
consent to any act by license or waiver shall be deemed a consent to any 
subsequent act.” : 





MARKET VALUE AS A MEASURE OF COMPENSATION. — The term “market 
value” is used by the courts in three distinct senses: to denote (1) current 
price;* (2) cash value; ? (3) the measure of recovery.* In this last sense, 
the term obviously means nothing. By cash value is meant the cash sum 
for which the property in question could probably be sold by the owner, 
making reasonable efforts, and taking reasonable time to effect a sale. 
It is sometimes expressed as the price the property “would bring at a fair 
public sale, when one party wanted to sell and the other to buy.”? It 
would seem less confusing to confine the term “market value” to the cur- 
rent price in the vicinity at the time the property is to be valued. It is 
generally so confined-when chattels are the subject of valuation.‘ 

But assuming that there is no current price, the determination of value 
becomes a complicated question. The law as to chattels is fairly definite 
to the effect that the cost of reproduction, or the original cost with deduc- 
tions for depreciation, where practicable, shall govern.’ Strictly there can 
be no current price on a tract of land, because there are no two tracts ex- 
actly alike. Consequently, in the majority of condemnation proceedings 
courts are driven to determine market value in the sense of cash value. 
The test of cash value is the bid of a reasonable willing buyer who has in 
mind certain elements of valuation, such as prices paid at sales of similar 
property,® any use to which the property is reasonably adapted,’ original 





% Kew v. Trainor, 150 Ill. 150; Springer v. Chicago, etc. Co., 202 Ill. 17. See 
Wertheimer v. Hosmer, 83 Mich. 56. But see 3 BYTHEWOOD, CONVEYANCING, 3 ed., 
685, 691; Mason v. Corder, 7 Taunt. 9, 11 n. 


1 See Dana v. Fiedler, 12 N. Y. 40; Cliquot’s Champagne, 3 Wall. (U. S.) 114. 

2 See Lawrence v. Boston, 119 Mass. 126. 

3 See Reed v. O. & M. Ry. Co., 126 Ill. 48. 

* See cases cited in note 5, post. 

5 Mather v. American Express Co., 138 Mass. 55 (plans of a house); Starkey v. 
Kelly, 50 N. Y. 677 (household furniture). See Simpson v. N. Y., N. H. & H.R. R., 
38 N. Y.S. 341 (wearing apparel); Heald v. McGowan, 15 Daly (N. Y.) 233, affirmed, 
117 N. Y. 643 (electrotype plates); Wamsley v. Atlas Steamship Co., 50 N. Y. App. 
Div. 199, reversed on another ground, 168 N. Y. 533 (photograph negatives). Con- 
versely, if there is a current price, evidence as to cost, etc., is inadmissi i. Althouse v. 
Alvord, 28 Wis. 577. 

® Denham v. Dunbar, 103 Mass. 365; Patch v. Boston, 146 Mass. 52. The sim- 
ilarity between the properties must be affirmatively shown. Cummins v. D. M. & 
St. L. Ry. Co., 63 Ia. 397. In Pennsylvania evidence of sales of similar property is 
inadmissible. Railroad Co. v. Patterson, 107 Pa. St. 461. See also Stinson v. C., St. P. 
& M. Ry., 27 Minn. 284. : 

7 Boom Co. v. Patterson, 98 U. S. 403. A recent case strikingly illustrates that an 
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cost,® cost of reproduction of improvements, depreciation,® “going concern” 
value,’ and the like. Where there are buildings on the land, an important 
element to be considered is the cost of reproduction. As to when such 
evidence is admissible, the law is in some confusion. Where a city is con- 
demning a water plant, reproductive cost is usually the controlling, if not 
the only, basis of valuation." But the New York rule has been that it is 
inadmissible in evidence," except, possibly, in the cross-examination of an 
expert on real estate values. This rule, however, seems unnecessary; for 
the jury is as competent as the expert to determine whether the cost of 
reproduction would influence the bid of the imaginary reasonable buyer. 
And in a recent New York eminent domain proceeding, direct evidence of 
the reproductive cost of tenements on the premises was held admissible. 
Matter of Blackwell’s Island Bridge, 91 N. E. 278 (N. Y.). The court adopted 
as the sole test, whether the structures were so adapted to the land as to 
increase its value proportionately to the cost of the structures. This is 
but another way of stating the imaginary reasonable buyer test. 

It may be supposed that an eccentric millionaire has built an expensive 
country establishment distant from any fashionable resort or transportation, 
so that no reasonable buyer would conceivably pay anything like the amount 
expended. Surely a railroad condemning the property could not limit 
compensation to the enhanced value of the land in the eyes of a business 
man; it is submitted that reproductive cost should here also be evidence 
of value. Although the exact problem seems not to have arisen,’ it causes 
one to doubt the infallibility of the reasonable buyer test. 





IMMUNITY FROM JUDICIAL CONTROL OF EXECUTIVE OFFICERS AND 
MEMBERS OF THE LEGISLATURE. —A suit against an executive officer may 
be really a suit against the state,’ and, if so, may be maintained only with 
the state’s consent. Equally fundamental is the principle that if the act 
sought to be enforced involves the determination of a political question, 
the courts have no jurisdiction of the subject matter of that question.? 





improbable use will not be considered. A owned an area of land over which B had 
an easement of light, air, and access. The city condemned it for street purposes. 
A and B joined in a suit demanding the full current value of the land. B’s easement 
was not materially damaged. The amount demanded involved the valuation for use 
with the easement removed; i. ¢., for building purposes. The prospect of B’s releasing 
the easement was improbable. Held, that the plaintiffs are not entitled to the com- 
pensation demanded. Boston Chamber of Commerce v. Boston, U. S. Sup. Ct., 
April 4, 1910. —. 

§ Brown v. Calumet River Ry. Co., 125 Ill. 600; St. L. & S. F. Ry. v. Smith, 
42 Ark. 265. Original cost is of varying weight as evidence of cash value: unless the 
purchase was recent, the evidence is inadmissible. Lanquist v. Chicago, 200 Ill. 69, 

® See Gloucester Water Co. v. Gloucester, 179 Mass. 365. 

10 See Kennebec Water District v. Waterville, 97 Me. 185; Newburyport Water Co. 
v. Newburyport, 168 Mass. 541; Gloucester Water Co. v. Gloucester, supra. 

4 Matter of Simmons, 130 N. Y. App. Div. 350, affirmed, 195 N. Y. 573. 

2 See Wall v. Platt, 169 Mass. 398. 


1 Hagood v. Southern, 117 U. S. 52. 
2 Mississippi v. Johnson, President, 4 Wall. (U. S.) 475; Dennett, Petitioner, 32 Me. 


508. A political act is one committed by the sovereign to the final determination of a de- 
partment other than the judicial department, 
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Where neither of these difficulties is involved an executive officer, other 
than the chief magistrate, is subject to judicial process. Cabinet ministers 
of England have, at the suit of the subject, been compelled to act by man- 
damus * and restrained by injunction.* In this country one court has held 
that the occasion and manner of performing any duty imposed by statute 
on a constitutional member of the executive is a political question to be 
decided by him.’ But the general rule is that an executive officer as high 
in rank as the head of a department may be compelled by the courts to 
perform a ministerial act.® 

If the chief executive officer is a king, as sovereign he is not subject to 
the courts’ commands.’ Though the President of the United States and 
the governors of the several states are not sovereigns, the difficulties in the 
courts taking jurisdiction of their acts and issuing process against them 
are many. It is universally admitted that no court can enforce its process 
by imprisonment of the chief executive’s body. And, as regards duties 
expressly imposed by constitution.or statute on the chief executive as such, 
there is a more serious jurisdictional objection: from the tripartite division 
of powers in the federal and state constitutions, resulting in the impotence 
of the courts actually to control the President or governor, the meaning of 
the constitutions must be taken to be that as to such duties the decision 
of the chief executive is final. Therefore, unless the constitution author- 
izes the giving of advisory opinions by the court, the chief magistrate’s 
submission of the question to its determination should not alter the situ- 
ation.” Another question is presented, however, when there is considered 
the liability of the chief executive during incumbency for breach of such 
duties as are imposed by law upon all citizens. The establishment of a 
court of impeachment doubtless gives it, during incumbency, exclusive 
jurisdiction of any crime committed by him. Moreover it is conceded 
that if the President or governor is served with a subpcena, it is for him to 
determine the public expediency of his appearing in court or producing 
the desired documents." But it is submitted that the court loses no dig- 





* The King v. The Lords Commissioners of His Majesty’s Treasury, 5 N. & M. 


oe, Ellis v. Earl Grey, 6 Sim. 214. 

5 State ex rel. The County Treasurer of Millelacs County v. Dike, 20 Minn, 363. 

® Kendall v. U. S., 12 Pet. (U. S.) 524; Larcom v. Olin, 160 Mass. 102; People ex 
rel. Chatterton v. Secretary of State, 58 IIl. go. 

7 For centuries, the claims of subjects against the King of England have been, with 
the King’s consent in each case, adjudicated upon by a petition of right addressed 
usually to the King in his High Court of Chancery. Taylor v. Attorney General, 
8 Sim. 413. The procedure is now regulated by statute, 23 & 24 VICT. c. 34. 

8 See People ex rel. Sutherland v. Governor, 29 Mich. 320; Mississippi v. Johnson, 
President, supra. 

® Hawkins v. Governor, 1 Ark. 570; State ex rel. Low v. Towns, Governor, 8 Ga. 
360; People ex rel. Sutherland v. Governor, supra. A minority of states hold that the 
judicial power extends to commanding the governor to perform a ministerial act. 
Harpending v. Haight, 39 Cal. 189; Cotten v. Ellis, Governor, 7 Jones L. (N. C.) 545. 
On the theory that the court must determine whether the incumbent in fact of the office 
is legally the governor, guo warranto proceedings have been maintained. Attorney Gen- 
eral ex rel. Bashford v. Barstow, 4 Wis. 567; State ex rel. Thayer v. Boyd, 31 Neb. 682. 

10 State v. Stone, 120 Mo. 428; State v. Dike, supra. Contra, People ex rel. Stick- 
ney v. Palmer, Governor, 64 Ill. 41. 

4 U, S. v. Burr, Fed. Cas. No. 14,692 a; Thompson v. The German Valley Railroad 
Co. 22 N. J. Eq. 111. Cf. Beatson v. Skene, 5 H. &. N. 838. In all these cases the 
original process of subpeena issued, but the court refused to enforce its order. 
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nity in issuing process, if the possible disobedience of the executive is 
based upon a legal right. In a British colony, the inability to levy execu- 
tion on the person of governor during incumbency has not prevented an 
adjudication on an individual’s right against him.’? And in this country 
there seems to be no reason why the law should be otherwise; for it does 
not follow from the constitutional division of powers that the chief magis- 
trate is given the final determination of his private rights and duties.'* 

The legislative department must, of course, be given final determination 
of legislative questions."* Its members are expressly or impliedly privi- 
leged from arrest during session, except for treason, felony, or breach of the 
peace.’ But their temporary immunity from bodily coercion should not 
prevent the courts from taking jurisdiction of their personal acts.'* The 
performance even of special ministerial duties imposed upon members of 
state legislatures has been ordered by the court in mandamus proceed- 
ings.7 And in a recent District of Columbia case the court took such 
jurisdiction over members of a committee of Congress. Valley Paper Co. v. 
Smoot et al., 38 Wash. L. R. 170 (D. C., Sup. Ct., Feb. 28, 1910). Both 
the state and federal cases would seem, on principle, to be correct. For 
the fact that a constitution has conferred the legislative power on a body 
of men, does not prove that it has entrusted to them individually, or as 
members of a committee, the final determination of the facts and law in- 
volved in the performance of a ministerial act. 





FIRE INSURANCE ON Property USED IN AN ILLEGAL BusINEss. — A 
contract to indemnify a lawbreaker for loss which the law imposes as a 
consequence of his wrongdoing is clearly unenforceable.’ Insurance against 
fine or forfeiture for selling liquor without a license would be such a con- 
tract, and must be distinguished from insurance against the accidental 
destruction by fire of property used in the business. It also seems clear that 
the law should not enforce a fire insurance policy containing a warranty 
that the property is used for an illegal purpose. But a mere statement in 
the policy that the property is so to be used may be construed as a permis- 
sion of such use, rather than a warranty that it shall be so used. 

Where the peril is not imposed by law and the contract does not require 
the illegal use, a more difficult question is presented. On the one hand, 
when the whole of the property insured is intended to be the immediate 





2 Hill v. Bigge & Rundell, 3 Moo. P. C. 465. 

3 See Mauran v. Smith, Governor, 8 R. I. 192; State ex rel. Bisbee v.@rew, Gov- 
ernor, 17 Fla. 67. 

4 Ex parte Echols, 39 Ala. 698. 

% U.S. Const., Art. I, sec 6; In re Armstrong, (1892) 1 Q. B. 327. See State ex rel. 
Benton v. Elder, 31 Neb. 169. In England this privilege has been held not to prevent 
imprisonment for a criminal contempt of court. Wellesly’s Case, 2 Russ. & M. 639. 

6 This follows a fortiori from the decisions cited in notes 11, 12, and 17. Doubtless 
their own decision that their legislative duties require their presence elsewhere is a 
sufficient excuse for their non-appearance in court. 

17 Attorney General v. Taggart, 66 N. H. 362; Ex parte Pickett, 24 Ala. 91; State 
ex rel. v. Elder, supra. See People ex rel. Broderick v. Morton, 156 N. Y. 136. 


1 Insurance against capture of a ship on an illegal voyage is such a contract. Potts v. 
Bell, 8 T. R. 548. 
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subject of illegal transactions —for example, insurance on a stock of 
liquor to be sold without a license? — the contract is against public policy. 
It may be objected that this is punishing a crime without the usual safe- 
guards of criminal trials, and that it confers a wholly undeserved benefit 
on the defendant. But to deny the right to enforce an insurance contract 
of this sort tends to deter the promotion of such kinds of business, while 
a contrary policy would indirectly encourage the very thing forbidden by 
the law. On the other hand, when the property is only remotely connected 
with the illegal transaction, the policy is enforceable* The difference 
between these two classes of contracts is one merely of degree, and the 
more objectionable the transaction, the further its taint will extend to 
connected matters. Not unnaturally, therefore, the same state of facts 
may be regarded as falling on different sides of the line in different jurisdic- 
tions. If the analogy of ordinary contract law were strictly followed, the 
result would be that even where only a small part of the property was to be 
the subject of illegal transactions, the entire contract of insurance would 
be held unenforceable.® Nevertheless, when the question arises, the courts 
will almost certainly enforce such a contract, at least as to the untainted 
portion. The policy of protecting the insured would to that extent prob- 
ably outweigh the policy of indirectly discouraging the illicit traffic. 
Permission to make an illegal use is an attempt by the underwriter to 
waive that form of illegality as a defense. But since illegality is a defense 
given for the protection not of the underwriter but of the public, illegal 
use, like the related defense of want of insurable interest,* cannot be waived, 
a recent Canadian case to the contrary notwithstanding. Morin v. Anglo- 
Canadian Fire Ins. Co., 12 Western L. R. 387 (Alberta, Trial, Dec. 2, 
1909). An attempted waiver makes only more certain the fact that the 
policy was really intended to protect an illegal business. 
' Many policies contain an express condition of avoidance in case the 
property insured is used for unlawful purposes. The violation of this 
condition at any time during the term of the policy prevents a recovery as 
to subsequent loss.’ In the absence of an express condition, illegality 
affects the validity of an insurance policy ab initio if at all. Hence the fact 
that the property is actually used illegally is of no consequence, if the illegal- 
ity was not contemplated at the time of contracting.* Conversely, if the 
illegality was contemplated at the time of contracting, there can be no 
recovery, though the illegal use was discontinued before the loss, or had 
nothing to do with the cause of the fire.® 





ProoFr oF CONTINGENT CLAIMS AGAINST A BANKRUPT Estate. — To 
what extent, if at all, contingent claims may be proved against a bankrupt 





? Kelly v. Home Ins. Co., 97 Mass. 288. 

% Phenix Ins. Co. v. Clay, ror Ga. 331. 

* Insurance on furniture in a bawdy house is held valid. Conithan v. Royal Ins. 
Co., 9t Miss. 386. Contra, Bruneau v. Laliberté, Q. R. 19 C. S. 425. 

5 See WILLISTON’s, WALD’s POLLOCK, CONTRACTS, 483. 

® Agricultural Ins. Co. v. Montague, 38 Mich. 548. 

™ Kelly v. Worcester Mutual Fire Ins. Co., 97 Mass. 284. 

® Carrigan v. Lycoming Fire Ins. Co., 53 Vt. 418; Erb v. German-American Ins, 
Co., 98 Ia. 606. 

® Lawrence v. National Fire Ins. Co., 127 Mass. 557 n. 
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estate, has been a very troublesome question, and has received a great 
variety of judicial answers. The early English statutes made express pro- 
vision for the proof of fixed claims only, so that under them contingent 
claims were held not provable.’ An act passed in 1825? allowed contin- 
gent debts to be proved. But by narrow construction the courts took a 
distinction between contingent “debts ” and contingent “liabilities”; the 
latter were held not to be within the statute, on the ground that no debt 
would arise until the amount owed became fixed, which could be only upon 
the happening of a contingency. Even under a subsequent statute* ex- 
pressly providing that contingent liabilities should be provable, the courts 
failed to make much advance.> In the United States the Bankruptcy Acts 
of 1841 ® and 1867 7 provided for the proof of contingent claims, and their 
allowance on becoming absolute, or at a present valuation. This legisla- 
tion received interpretation varying from the strictness of the English de- 
cisions * to a liberality which allowed proof of nearly all contingent claims.® 

Instead of clearing up the matter, the Bankruptcy Act of 1898 *° entirely 
omitted any express provisions for the proof of contingent claims; as a 
result the authorities in this country are now in worse confusion than ever. 
It has been held under the Act, that by necessary implication and on’ the 
authority of the early English decisions, no contingent claims are prov- 
able." The question arose once in the Supreme Court, but was not squarely 
decided, the court merely holding that the claim in question was not capable 
of valuation.” Following, however, several decisions in the lower federal 
courts, it has recently been decided in New York that the liability of a 
bankrupt indorser of a promissory note, made before the filing of the peti- 
tion but not due until afterwards, though within the time allowed for the 
proof of claims, is provable. Cohen v. Pecharsky, 121 N. Y. Supp. 602 
(Sup. Ct.). The result seems eminently desirable, though it can be reached 
only by an extremely liberal construction of clause 4 of section 63 a, which 
allows proof of claims “founded upon a contract express or implied.” If 
proof of such liabilities is.to be allowed, it would seem that all contingent 
debts which are capable of valuation should be provable.“ It is possible 





1 Tully v. Sparkes, 2 Ld. Raym. 1546. In a few cases where the debt was secured 
by a bond, of which the penalty had been forfeited before bankruptcy, proof was 
allowed. See Ex parte Winchester, 1 Atk. 116. 

2 6 Geo. IV, c. 16, § 56. 

3 Atwood v. Partridge, 4 Bing. 209; Boorman v. Nash, 9 B. & C. 145. It was also 
required that the present value of the claim should be ascertainable with practical 
certainty. Green v. Bicknell, 8 A. & E. 7or. 

* Act oF 1849, 12 & 13 Vict. c. 106, § 178. 

5 See Amott v. Holden, 18 Q. B. 593; Kent v. Thomas, L. R. 6 Ex. 312; ROBSON, 
BANKRUvPTCY, 7 ed., 273; WILLISTON, CASES ON BANKRUPTCY, 491, note. 

® 5 U.S. Srat. aT L. 444, § 5. 

7 14 U.S. Strat. at L. 526, § 19. 

8 See French v. Morse, 2 Gray (Mass.) 111; Glenn v. Howard, 65 Md, 4o. 

® See Jemison v. Blowers, 5 Barb. (N. Y). 686; Shelton v. Peace, 10 Mo. 473; 
LowELL, BANKRUPTCY, 124 ef Seq. course all contingent claims, not becoming 
absolute, had to be capable of valuation. Riggins v. Magwire, 15 Wall. (U. S.) 549. 

10 30 U.S. Star. AT L. 544, § 63; 3 U.S. Comp. Stat. (1901) 3418. 

1 Goding v. Roscenthal, 180 Mass. 43; In the Matter of McCauly & Sons, 2 Nat. 
Bankr. N. 1085. See 14 Harv. L. REv. 372. 

2 Dunbar v. Dunbar, 190 U. S. 340. See 22 Harv. L. REv. 605. 

% Moch v. Market St. Nat’l Bank, 107 Fed. 897; Imre Smith, 146 Fed. 923. Contra, 
In re Schaefer, 104 Fed. 973. : j 

4 But it is probable that a higher degree of certainty in valuing a contingent claim 
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to infer that Congress did not intend entirely to exclude proof of contin- 
gent debts, since the Act makes express provision for the liquidation of 
unliquidated claims against the bankrupt,” and for the proof of a debt by 
a surety of the bankrupt in case the creditor fails to prove it.’ 

The unsatisfactory condition of the law on this subject might have been 
avoided by adopting the provisions in the present English Bankruptcy Act,” 
which provide in the broadest possible language for the valuation and 
proof of contingent claims of every description. Under it the bankrupt is 
discharged from every liability, unless the claim is submitted for proof and 
declared by the court to be incapable of valuation.'"* This accomplishes, 
as nearly as is possible, what should be the principal objects of bankruptcy 
legislation; namely, to relieve the debtor of every existing liability, and to 
enable as many creditors as possible to receive dividends. 





RECENT CASES. 


AGENCY — PRINCIPAL’s RiGHTs AGAINST AGENT — LIABILITY OF AGENT FOR 
REFUNDING Money DvE TuirD Person. — The plaintiff sent to the defendant 
for collection a check which had been fraudulently drawn on the A bank by A’s 
cashier, as the plaintiff probably knew. The A bank paid the check, but shortly 
afterward, on discovering the fraud, demanded back the money, and the defend- 
ant repaid it. Held, that the defendant is liable to the plaintiff for the amount 
repaid. Monongahela Nat. Bank v. First Nat. Bank, 75 Atl. 359 (Pa.). 

If an agent receives money or property for his principal, he is generally estopped 
to deny his principal’s title. Roberts v. Ogilby, 9 Price 269. This is true even 
if it in fact belongs to a third person, who could have demanded it back from 
the principal, for an agent is not allowed to set up a jus tertii unless the right has 
been asserted against him. Day v. Southwell, 3 Wis. 657. But if, upon demand, 
he holds the property for the true owner, or returns it to him, he has a good defense 
against his principal. Biddle v. Bond, 6 B. & S. 225; Robertson v. Woodward, 
3 Rich. (S. C.) 251. For a refusal to surrender to the true owner on demand 
would be a conversion by the agent. Doty v. Hawkins, 6 N. H. 247. In the 
principal case, as the plaintiff probably knew of the cashier’s wrongful act, he 
would not be entitled to recover or retain the money as against the A bank. Stain- 
back v. Bank of Va., 11 Gratt. (Va.) 269; Amidon v. Wheeler, 3 Hill (N. Y.) 137. 
Accordingly the decision seems erroneous, in denying to the agent a justification 
for refunding to the aggrieved bank. 


ATTACHMENT — EFrect oF LEvy By MORTGAGEE ON MORTGAGED PROPERTY. 
— A chattel mortgagee attached the mortgaged goods, which were in the possession 





would be required than under the earlier acts. See In re Pettingill & Co., 137 Fed. 


143. 

® § 63 b. 

1% § 67i. This section, however, merely insures to the surety that the original debt 
will be proved against the bankrupt. It does not enable him to prove his contingent 
claim on the bankrupt’s implied contract of indemnity; and unless he can do so under 
§ 63, the bankrupt is liable on it after his discharge. Smith v. McQuillin, 193 Mass. 
289. 
7 Act OF 1883, 46 & 47 Vict. c. 52, § 37. This substantially follows the Act oF 
1869, 32 & 33 Vict. c. 71, § 31. ; 

® Fothergill v. Hardy, 13 App. Cas. 351. If the court decides that the claim is not 
capable of valuation, it is not provable and therefore not discharged. Robinson v. 
Ommanney, 23 Ch. D. 285. 
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of the mortgagor. Later the attachment was dissolved. An action was subse- 
quently brought to foreclose the mortgage. By the state statute a chattel mortgagee 
has merely alien. Held, that the right of foreclosure is not lost by the attachment. 
Stein v. McAuley, 125 N. W. 336 (Ia.). 

Under the common-law view that a mortgagee has legal title to the mortgaged 
property, and that the equity of redemption cannot be attached, a mortgagee 
waives his title by levying on the property. Evans v. Warren, 122 Mass. 303. 
Since a man obviously cannot attach his own property, the mortgagee is taking 
a position inconsistent with his rights as legal owner, and the necessary inference 
is that he is thereby electing to give up his title and rely solely upon the attach- 
ment. But in jurisdictions where a mortgagee has only a lien, any creditor of 
the mortgagor can attach the property and hold it subject to the mortgage. Beach 
v. Derby, 19 Ill. 617. Hence if the mortgagee himself attaches he is not taking 
a position inconsistent with the continuance of his mortgage lien, and the principal 
case seems clearly correct in holding that there is no waiver. The decisions in- 
volving the same facts are in accord. Barchard v. Kohn, 157 Ill. 579. . 


BANKRUPTCY — PROPERTY PASSING TO TRUSTEE — TITLE TO PARTNERSHIP 
ASSETS WHEN SURVIVING PARTNER IS ADJUDGED BANKRUPT. — One of two 
partners died. Thereafter the survivor was individually adjudged a bankrupt. 
Held, that title to the firm assets vests in the trustee in bankruptcy. Hewitt v. 
Hayes, go N. E. 985 (Mass.). 

Under section 5 of the Bankruptcy Act of 1898, a partnership may be adjudged 
bankrupt, though its members are not. In re Sanderlin, 109 Fed. 857. Since this 
act treats a partnership as an entity, putting all the partners into bankruptcy no 
longer has a like effect on the firm. In re Mercur, 122 Fed. 384. If, however, a 
surviving partner takes absolute title to partnership assets, that title would vest 
in his trustee in bankruptcy. This view of his ownership is plausible, since it has 
been held that an allowance may be made to his widow from partnership assets, 
and that debts due from an individual partner may be set off against a claim by 
him as surviving partner. Bush v. Clark, 127 Mass. 111; Holbrook v. Lackey, 
13 Met. (Mass.) 132. The better view, however, is that he holds as a fiduciary. 
Farley, Spear & Co. v. Moog, 79 Ala. 148. The rule that a surviving partner may 
not pay his individual debts with firm assets supports this theory. Gable v. Wil- 
liams, 59 Md. 46. The fiduciary character of the surviving partner is even more 
clear if the partnership may correctly be regarded as an entity. When the firm 
is bankrupt but the partners are not, it is conversely held that the trustee cannot 
administer the separate estates of the partners. In re Bertinshaw, 157 Fed. 363. 
Contra, In re Meyer, 98 Fed. 976. 


BANKRUPTCY — PROVABLE CLAIMS — CONTINGENT DEBTS UNDER THE BANK- 
ruptcy AcT oF 1898. — The defendant, after receiving a discharge in bank- 
ruptcy, was sued as accommodation indorser of a promissory note, which he had 
indorsed before the filing of the petition, but which did not fall due until after- 
wards, though within the time allowed for the proving of claims. Held, that the 
defendant’s liability on the indorsement was a provable debt, and was therefore 
extinguished by the discharge in bankruptcy. Cohen v. Pecharsky, 121 N. Y. 
Supp. 602 (Sup. Ct.). See Nores, p. 636. 


BANKS AND BANKING — CoLLEcTIONS — LIABILITY FOR DEFAULT oF SuB- 
CoLLecTING AGENT. — The A Bank, the indorsee of a note, gave it to the B 
Bank for collection, agreeing that the latter should be liable only for negligence in 
choosing its correspondents. The B Bank forwarded to the C Bank which in 
turn forwarded to the D Bank. The D Bank forwarded to the E Bank which 
negligently failed to present for — whereby the indorser was released. 

Bank sued the D Bank. Held, that the D 


The maker was insolvent. The 
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Bank is not liable. McBride v. Illinois Nat. Bank, 121 N. Y. Supp. 1041 
(Sup. Ct., App. Div.). 

In the absence of special agreement many authorities hold the depositary 
bank liable for any default of its correspondents on the ground of del credere 
agency. Exchange National Bank of Pittsburgh v. Third National Bank of New 
York, 112 U. S. 276. Other courts hold that the depositary bank agrees merely 
to exercise due care in choosing a correspondent bank as agent for the depositor. 
Wilson v. Carlinville National Bank, 187 Ill. 222. See 14 Harv. L. Rev. 384. 
Under the latter rule the E Bank alone would be liable in the principal case and 
the special agreement is immaterial. Applying the former rule, as the court here 
did, the result is still correct; for if the agreement with the depositary bank 
makes the subsequent banks the depositor’s agents the E Bank only is liable, 
while if its effect is limited to the B Bank the C Bank becomes the depositary and 
is alone liable. But the theoretically correct result is reached under trust princi- 

les rather than rules of agency. See 18 Harv. L. Rev. 300. Thus the D Bank 
eo a right of action against the E Bank which it holds in trust for the C Bank and 
the C Bank holds this equitable right in trust for the B Bank which in turn holds 
its right in trust for the A Bank. Cf. Commercial Bank of Pennsylvania v. Arm- 
strong, 148 U. S. 50. Under this theory the agreement with the depositary bank 
becomes immaterial, since the only claim asserted is through, not against, the 
B Bank. 


Brits AND Notes — DEFENSES — FRAUD AS DEFENSE AGAINST INDORSEE: 
BuRDEN OF Proor. — The indorsee of a promissory note sued the maker, who 
pleaded that the note was procured from him by fraud. Held, that the plea is 
not demurrable. Hill v. Ward, 91 N. E. 38 (Ind.). 

In general a transferee of a note can recover unless he is shown not to be a 
bond fide purchaser. Collins v. Gilbert, 94 U. S. 753. But if the note was fraudu- 
lently procured, a presumption arises that it has merely been given to the in- 
dorsee for collection. See Bailey v. Bidwell, 13 M. & W. 73. This has led the 
courts to declare that proof of fraud shifts to the plaintiff the burden of proving 
that he took without notice and for value. Hutchinson v. Boggs & Kirk, 28 Pa. 
St. 294. It would follow that the defendant need only plead the fraud of the payee. 
Hutchinson v. Boggs & Kirk, supra. It is submitted, however, that since the 
defendant is relying upon the tive defense of fraud, he should bear the 
burden of proving that his defense is available against the present plaintiff. 
His plea, therefore, should contain an allegation that the plaintiff took with 
notice or without giving value. Harvey v. Towers, 6 Exch. 656. The pre- 
sumption raised by proof of fraud would impose upon the plaintiff the burden 
of going forward with evidence to rebut that presumption, but when the evi- 
dence is all in, the defendant should fail unless the preponderance is in his favor. 


Brits oF PEACE — INSURANCE COMPANIES SEEKING TO ENyJoIN SEPARATE 
Actions. — Four independent actions were brought at law in the state court 
against different insurance companies upon similar policies covering the same 
loss. Two of the defendants removed the cases to the federal court and there- 
after joined in a bill in equity against the plaintiff and the other two defendants 
to have the respective liabilities of the several companies determined in a single 
action. Held, that the bill will not lie. Rochester German Ins. Co. v. Schmidt, 
175 Fed. 720 (C. C. A., Fourth Circ.). 

For a discussion of the principles involved see 23 Harv. L. REv. 480. 


Carriers — Loss or Inyury To Goops — Goons SEizEp By LEGAL Pro- 
cess UNDER UNCONSTITUTIONAL STATUTE. — The plaintiff delivered liquors to 
the defendant for carriage. While in the detenlants possession, they were 
seized by the sheriff and destroyed under a warrant issued in conformity with 
an unconstitutional state statute. The defendant after seizure and before destruc- 
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tion notified the plaintiff. Held, that the defendant is not liable. Southern 
Express Co. v. Sottile Bros., 67 S. E. 414 (Ga.). 

In an action against a carrier for non-delivery of goods, it is no defense that 
he has delivered to a person whom he reasonably but erroneously believed to be 
the owner. Powell v. Myers, 26 Wend. (N. Y.) 591. But he is not liable if, 
upon proper demand, he has delivered to the true owner, for he was bound to do 
so. Bates v. Stanton, 1 Duer (N. Y.) 79. Nor is he liable if he has been com- 
pelled by valid legal process to surrender the goods. Stiles v. Davis, 1 Black - 
(U. S.) ror. It should be immaterial that the attachment suit was against a 
third party. Stiles v. Davis, supra. Contra, Edwards v. Transit Co., 104 Mass. 
159. If the writ is manifestly irregular, so that it could be resisted without risk, 
the carrier should be liable if he yields to it. Nickey v. Ry. Co., 35 Mo. App. 79. 
But if it appears valid on its face, it would be a great hardship to compel a carrier 
to take the risk of unlawfully resisting an officer, in order to avoid liability to the 
bailors. Contra, Kiff v. Ry. Co., 117 Mass. 591. Since the defendant in the prin- 
cipal case could not be expected to judge of the constitutionality of the statute 
under which the writ was issued, it is submitted that he was properly excused. 
See McAlister v. Railroad Co., 74 Mo. 351. 


CorPORATIONS — STOCKHOLDERS: RicHTs INCIDENT TO MEMBERSHIP — 
INSPECTION OF CORPORATE Books AND REcorRDs. — To a petition for a writ of 
mandamus for an inspection of the corporate books and records, the directors 
pleaded that the stockholder was wholly lacking in good faith. Held, that the 
plea is not demurrable. Wight v. Heublein, 75 Atl. 507 (Md.). 

At common law a stockholder had a right to inspect the corporate books and 
records at all reasonable times, provided he made out a proper purpose. Siéate v. 
Kellogg, 165 Ill. 192. This common-law right has never been superseded, and is 
frequently affirmed by legislative provisions. Matter of Steinway, 31 N. Y. App. 
Div. 70. In England a dispute between the stockholder and the corporation or 
other stockholders is usually a condition precedent to the exercise of the stock- 
holder’s right. Rex v. Merchant Tailors’ Co., 2 B. & Ad. 115. In this country 
greater freedom is allowed. The stockholder has apparently an almost absolute 
right which he can enforce by mandamus. Weihenmayer v. Bitner, 88 Md. 325. 
A personal inspection is not required: abstracts may be taken by an expert ac- 
countant. Cincinnati Nolksblatt Co. v. Hoffmeister, 62 Oh. St. 189. Yet the 
court in the exercise of its sound discretion will not grant the writ to aid specu- 
lative purposes or blackmail, or to gratify mere curiosity. See Guthrie v. Hark- 
ness, 199 U. S. 155, 156. The Supreme Court, however, puts on the corporation 
the burden of showing the stockholder’s improper purpose. See Guthrie v. Hark- 
ness, supra. In this respect the original common-law doctrine seems preferable. 
Yet thefprincipal case represents the tendency of the modern decisions, in regard- 
ing lack of good faith as an affirmative defense to be proved by the corporation. 
State ex rel. Weinberg v. Pacific Brewing, etc. Co., 21 Wash. 451. 


CoRPORATIONS — ULTRA VirES CONTRACTS: RIGHTS AND LIABILITIES OF 
PARTIES — RECOVERY IN QUANTUM MERuIT. — A was indebted to the B cor- 
poration to the extent of $10,000. At the request of B, the C corporation made a 
loan of $12,000 to A, the repayment of which was guaranteed by B. Then, in 
accordance with a prior agreement, A paid $10,000 of this sum to B. A defaulted. 
On C’s suing B upon the latter’s guaranty B pleaded wlira vires. ‘Held, that C 
can recover $10,000 in quantum meruit. Citizens’ Central National Bank v. 
Appleton, 30 Sup. Ct. 364. See Notes, p. 627. 


EMINENT DoMAIN — COMPENSATION — WHEN REPRODUCTIVE CosT Is AD- 
MISSIBLE IN EviDENCE. — In proceedings to condemn land for a bridge abut- 
ment, evidence by a carpenter of the cost of reproduction of tenements on the 
land was excluded. Held, that it should have been admitted. Matter of Black- 
well’s Island Bridge, 91 N. E. 278 (N. Y.). * See Norss, p. 632. 
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Escrows — Deeps — DELIVERY TO AGENT OF GRANTEE.—A deed was 
delivered by the grantor to the purchasing agent of the grantee, to be held until 
the purchase price was paid. Held, that this is an effective delivery in escrow. 
Alabama Coal & Coke Co. v. Gulf Coal & Coke Co., 51 So. 570 (Ala.). 

It is commonly said that a deed in escrow must be delivered to a stranger to it. 
See SHep. Toucu. 58. But see London, etc. Prop. Co. v. Baron Suffield, [1897] 
2 Ch. 608, 621. A delivery to the grantor’s agent as such agent cannot be a 
delivery in escrow, for the grantor still has complete control. Day v. Lacasse, 
85 Me. 242. Nor can a delivery to the grantee’s agent as such be other than 
absolute, for this is in law a delivery to the grantee. Bond v. Wilson, 129 N. C. 
325. The agent of one of the parties, however, may be made agent of both, or 
depositary of the deed, and a delivery to him as depositary is a delivery in escrow. 
Ashford v. Prewitt, 102 Ala. 264. Since at the time of delivery the bargain is 
complete, nothing is left to the discretion of the depositary, and his position as 
stakeholder is not irreconcilable with that of agent of one of the parties. See 
Nolte v. Hulbert, 37 Oh. St. 445, 447. Hence “stranger” in the rule above stated 
means one who is not personally or legally identified in the matter of delivery 
with a party to the deed. Cincinnati, Wilmington, & Zanesville R. Co. v. Iliff, 
13 Oh. St. 235. And as it is clear in the principal case that the deed was delivered 
to the grantee’s agent as depositary, the holding seems correct. 


EVIDENCE — ADMISSIONS — HusBAND’s ApMIssIoNs AGAINST WIFE. — In 
an action by a wife, joined by her husband, on a benefit certificate in her favor, 
the court charged that the testimony of the husband at a previous trial was receiv- 
able only for the purpose of impeaching his credibility as a witness, and not as 
an admission. Held, that the charge is erroneous. Knights of Modern Mac- 
cabees v. Gillis, 125 S. W. 338 (Tex., Ct. Civ. App.). 

The admissions of any party to the record were formerly held receivable in 
evidence. Bauerman v. Radenius, 7 T. R. 663. But the declarations of a nom- 
inal party, as a next friend, are now often excluded as admissions, though they may 
be used to impeach his credibility as a witness. Buck v. Maddock, 167 Ill. 2109. 
It has even been held that the declarations of a representative, as a trustee or 
an executor, are not competent to prejudice the persons beneficially interested. 
Graham v. Lockhart, 8 Ala. 9. The weight of authority, however, seems to favor 
the reception of the declarations of a representative, if made by the declarant 
in his representative capacity. Horkan v. Benning, 111 Ga. 126; Niskern v. 
Haydock, 23 N. Y. App. Div. 175. The declarations of a husband as to his 
wife’s separate estate, not made by him as her agent, are not evidence against 
- her, though he be a party to the record. Aldrich v. Earle, 13 Gray (Mass.) 578. 
But because of the rights under the laws of Texas of a husband in property ac- 
quired by his wife, it seems that in the principal case the husband had a substantial 
interest in the action. Sayies’ Tex. Crv. Srat., Art. 2967, 2968. Hence his 
declarations should have been received as admissions. Cf. Shaddock v. Town 
of Clifton, 22 Wis. 114. 


INSURANCE — DEFENSES OF INSURER — PROPERTY USED IN ILLEGAL Busi- 
NEss. — The defendant insured against fire the plaintiff’s building and the furni- 
ture in it. The policy expressly described the building as “occupied as a sporting 
house ” — meaning a house of ill-fame. After the policy was issued but before 
the property was destroyed by fire, the immoral use ceased. Held, that the in- 
sured can recover. Morin v. Anglo-Canadian Fire Insurance Co., 12 Western 
L. Rep. 387 (Alberta, Trial, Dec. 2, 1909). See NoTEs, p. 635. 


INTERSTATE COMMERCE — CONTROL BY STATES — ATTACHMENT OF ROLLING 
Stock ENGAGED IN INTERSTATE COMMERCE. — Under an Iowa statute, writs of 
attachment were levied upon certain cars in the possession of local companies 
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under an agreement providing that such companies should forward, reload, and 
return them to the defendant railroad, an Indiana corporation. The cars were 
standing empty when attached. Held, that the cars are subject to judicial process, 
although engaged in interstate commerce. Davis v. Cleveland, Cincinnan, & St. 
Louis Ry., 30 Sup. Ct. 463. 

This important question, hitherto undetermined by the Supreme Court, pre- 
sented a conflict in the state courts. See Wall v. Raijroad Co., 52 W. Va. 485; 
Southern Ry. Co. v. Brown, 131 Ga. 245. ‘The present decision is of most im- 
portance in deciding that the action Congress has taken concerning the forward- 
ing of cars engaged in interstate commerce does not prevent their attachment. 
See U. S. Comp. St. (1901) pp. 3564, 3154. The state statute providing for sych 
judicial process is held not unconstitutional, although broader statutes have been 
construed not to apply to cars in this situation. Michigan Central Ry. Co. v. 
Chicago & Michigan Lake Shore Ry. Co., 1 Ill. App. 399. Therefore the court 
will decide in each particular case whether or not the attachment is void. The 
opinion in the principal case is confined to the facts presented, which are the least 
difficult of determination. But it is believed that the Court will be very unwilling 
to restrict the states in such an important function as the collection of debts, when 
there is no legislative act of the state directly affecting interstate commerce. Johnson 
v. Chicago & Pacific Elevator Co., 119 U. S. 388; The Winnebago, 205 U.S. 354. 
Certainly the former distinction between foreign and domestic attachment will 
be disregarded. Connery v. Quincy, Omaha, & Kansas City Ry. Co., 92 Minn. 
20. Indeed it would be wise to take the position that no judicial process under 
the usual attachment laws is invalid. But see 20 Harv. L. REV. 319. 


INTERSTATE COMMERCE — CONTROL BY STATES — EFFECT OF POSTPONEMENT 
CLAUSE IN FEDERAL STATUTE. — A federal statute was passed prescribing a 
maximum number of hours of employment for telegraph operators engaged in 
interstate transportation. This statute was not to take effect until one year after 
its passage. During this period a state statute was passed fixing a shorter maxi- 
mum number of hours for railroad telegraph operators. The defendant, an inter- 
state carrier, was sued for a violation of this state statute, committed before the 
federal statute went into effect and relating to the employment of an operator 
having to do with interstate trains. Held, that the state statute is invalid. People 
v. Erie R. R. Co., 135 N. Y. App. Div. 767. 

In matters of interstate commerce which do not require uniformity throughout 
the United States the power of Congress is only potentially exclusive and the 
states have concurrent jurisdiction until Congress acts. Cooley v. Board of Ward- 
ens of Phila., 12 How. (U. S.) 299; Nashville, etc. Ry. v. Alabama, 128 U. S..96. 
The number of hours of employment of telegraph operators directing the opera- 
tion of interstate trains is not a subject so national in character as to require uni- 
formity, and therefore regulation is allowable under the police power reserved to 
the states. State v. Chicago, M. & St. P. R. R. Co., 136 Wis. 407. Cf. Smith v. 
Alabama, 124 U.S. 465. Likewise Congress has power to regulate such matters. 
See Employers’ Liability Cases, 207 U. S. 463, 495. A statute may exist for many 
purposes before it actually goes into effect. The People v. Inglis, 161 Ill. 256; 
Stine v. Bennett, 13 Minn. 153. In the present case the federal act was effective 
immediately on its passage as a declaration of the purpose of Congress to assume 
exclusive jurisdiction. Therefore the statute was rightly held to represent suffi- 
cient congressional action to exclude future state legislation on the same subject. 
State v. Mo. Pac. Ry. Co., 212 Mo. 658; State v. Chicago, M. & St. P. R. R. Co., 
supra, But as to state statutes in force before its passage, it is submitted that the 
federal act should have no effect during the postponement period. Thus a federal 
bankruptcy law with a similar postponement clause does not suspend existing 
state insolvent laws until the day it goes into effect. Larrabee v. Talbot, 5 Gill 
(Md.) 426, 441. 
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INTERSTATE COMMERCE — CONTROL BY STATES — STATE TAXATION OF TELE- 
GRAPH COMPANIES EXERCISING FEDERAL PRIVILEGES. — A foreign telegraph 
company which had accepted the provisions of a federal statute authorizing the 
construction and operation of lines along post roads, etc., was subjected to a 
license tax on its intrastate business. A part of the business of the company was 
interstate and a part consisted of sending messages for the federal government as 
required by the statute. Held, that the tax is not unconstitutional. Williams v. 
City of Talladega, 51 So. 330 (Ala.). 

A state cannot interfere with the exercise of federal powers. M’Culloch v. The 
State of Maryland, 4 Wheat. (U. S.) 316. But a telegraph company which, as in 
thegprincipal case, has accepted the rights conferred by the federal statute may be 
taxed on account of property owned and used within the state. Western Union 
Telegraph Co. v. The Attorney General of the Commonwealth of Massachusetts, 
125 U. S. 530. A tax on gross receipts derived from intrastate business is con- 
stitutional. Ratlerman v. Western Union Telegraph Co., 127 U.S. 411. Anda 
municipal charge for the use of city streets is valid. St. Louis v. Western Union 
Telegraph Co., 148 U.S. 92. But it has been held that the federal franchise of a 
railroad company is not taxable by the state. California v. Central Pacific Rail- 
road Co., 127 U.S. 1. Similarly, a tax upon the franchise of a telegraph company 
operating under a federal statute has been held unconstitutional. City &° County 
of San Francisco v. Western Union Telegraph Co., 96 Cal. 140; Western Union 
Telegraph Co. v. Lakin, 53 Wash. 326. But in a decision in which the railroad 
case was not referred to, the United States Supreme Court has upheld a munici- 
pal license tax on a telegraph company, as a valid exercise of the police power. 
Postal Telegraph Cable Co. v. Charleston, 153 U. S. 692. Although there is a 
shadowy distinction between a franchise tax and a license tax, the cases may be 
reconciled on the ground that the vital question is always whether the tax does in 
effect interfere with the national purpose. See Railroad Co. v. Peniston, 18 Wall. 
(U. S.) 5, 30. If the distinction does not seem justifiable, the decision in the 
principal case is to be preferred. 


INTERSTATE COMMERCE — WHAT CONSTITUTES INTERSTATE COMMERCE — 
CORRESPONDENCE ScHOOLS. — The plaintiff, a Pennsylvania corporation, con- 
tracted with the defendant in Kansas to instruct him by correspondence for a con- 
sideration. The plaintiff sued for breach of this contract in a Kansas court, which 
held that the plaintiff was debarred from suing, as it had not complied with cer- 
tain regulations imposed by Kansas statutes. The decision was upheld in the 
Supreme Court of Kansas and this writ of error was then brought. Held, that 
the statutory regulations are void, as a burden on interstate commerce. Jnterna- 
tional Textbook Co. v. Pigg, U.S. Sup. Ct., April'4, 1910. ‘ 

The court places little reliance on the fact that the plaintiff’s business involved 
the transportation of tangible articles of traffic such as books. It seems rather to 
be held that the importation of information from one state into another is, of it- 
self, commerce. A state court has reached an opposite result in a case in which 
the same question was argued, the court being of the opinion that it was governed 
by the reasoning of those decisions in which the writing of insurance by a foreign 
corporation was held not to constitute interstate commerce. International Text- 
book Co. v. Peterson, 133 Wis. 302; Paul v. Virginia, 8 Wall. (U. S.) 168. The 
telegraph cases are cited as supporting the present decision. But the operation of 
the telegraph was brought under the commerce clause as being a necessary ad- 
junct of commerce, and not on the ground that sending a telegram of itself was 
commerce. Pensacola Telegraph Co. v. Western Union Telegraph Co., 96 U. S. 1. 
The principal case is additional proof that the insurance cases must be confined 
strictly to the points actually decided. 


LANDLORD AND TENANT — CONDITIONS IN LEASE — EFFEcT OF WAIVER. — 
A landlord, with notice of a subletting in breach of condition, received rent ac- 
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cruing thereafter. Held, that he will be restrained from entering for the breach 
in question, but that the condition is still in force as to subsequent breaches. 
Beckenbach v. Harlow, 31 Oh. C. C. 496. See Nores, p. 630. 


LIBEL AND SLANDER — PRIVILEGED COMMUNICATIONS — IRRELEVANT STATE- 
MENTS IN PLEADINGS. — In a former action, the present defendant, in his plead- 
ings, made false and defamatory statements concerning the present plaintiff. The 
latter had no connection with the suit, and the statements were irrelevant. Held, 
that the privilege is destroyed by the irrelevancy. Potter v. Troy, 175 Fed. 128 
(Circe. Ct., S. D. N. Y.). 

The prevailing view in the United States is that all statements made by the 
parties in their pleadings, if relevant to the matters in issue, are absolute-y privi- 
leged. Gaines v. Hitna Ins. Co., 20 Ky. L. Rep. 886. This is true even if they 
are directed against third parties not connected with the suit. Crockett v. Mc- 
Lanahan, 109 Tenn. 517. See 16 Harv. L. REv. 603. But if the statements are 
irrelevant, there is no privilege. Harlow v. Carroll, 6 App. Cas. (D. C.) 128. See 
Hoar v. Wood, 3 Met. (Mass.) 193. In determining what is relevant, the courts 
are not technical, and if the defendant might reasonably have believed that the 
allegations would be subject to inquiry during the trial, he is not liable. See 
Union Mut. Life Ins. Co. v. Thomas, 83 Fed. 803. On the other hand, the English 
courts have held that all statements made in the course of judicial proceedings 
are absolutely privileged, even if immaterial. Astley v. Younge, 2 Burr. 807; 
Seaman v. Netherclift, 1 C. P. D. 540. Parties must frequently allege facts which 
may be libelous, and England has adopted this rule to assure free access to the 
courts. See Kennedy v. Hilliard, 10 Ir. C. L. 195. But such a restriction as 
American courts have placed on malignant parties cannot hinder the adminis- 
tration of justice. 


MANDAMUS — PERSONS SUBJECT TO MANDAMUS — SENATORS AND MEMBERS 
or Concress.— The’ plaintiff instituted proceedings for a mandamus against 
the several members of the United States Senate and House of Representatives 
comprising the Joint Committee on Printing of Congress, to compel the acceptance 
of a bid submitted by him. Held, that the court has jurisdiction to hear and 
determine the controversy. Valley Paper Co. v. Smoot et al., 38 Wash. L. R. 170 
(D. C., Sup. Ct., Feb. 28, rg10). See Notes, p. 633. 


MUNICIPAL CORPORATIONS — NUISANCES — City’s RIGHT TO MAINTAIN 
BILL IN Equity To ENJoIN A NuIsANCE. — A municipality was authorized by 
its charter to determine what constitute public nuisances and to prevent, restrain, 
remove, and abate the same. Without passing any ordinance relating to smoke 
nuisances, the city brought a bill in equity to enjoin the maintenance by the de- 
fendant of such a nuisance. No damage to municipal property was shown. Held, 
that the city cannot maintain the action. City of Yonkers v. Federal Sugar Re- 
fining Co., 121 N. Y. Supp. 494 (Sup. Ct. App. Div.). 

A municipal corporation like a private corporation may always bring a bill 
in equity to enjoin a nuisance which peculiarly affects the corporate property. 
Coast Company v. Spring Lake, 56 N. J. Eq. 615. The right to regulate and abate 
public nuisances is, however, dependent upon power delegated by the state. 
Whether a general delegation of police power to declare and abate nuisances 
carries with it a power to bring a bill in equity in the interest of the public is a 
question upon which the authorities are apparently in conflict. City of Huron 
v. Bank of Volga, 8 S. D. 449. Contra, Dover v. The Portsmouth Bridge, 17 
N..H. 200, 215. But all the cases in which such bills have been refused seem to 
have concerned nuisances arising from sources outside the city’s jurisdiction or 
respecting which no ordinance had been passed. Township of Belleville v. 
Orange, 70 N. J. Eq. 244; City of Ottumwa v. Chinn, 75 Ia. 405. And most of 
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the cases in which such bills have been allowed have presented merely the ques- 
tion of the proper method of exercising the police power of the city after the 
passage of an ordinance applicable to the nuisance at issue. New Orleans v. 
Lambert, 14 La. Ann. 247; Village of Pine City v. Munch, 42 Minn. 342. It is 
submitted that an injunction should always issue at the suit of a municipality 
in the proper exercise of its police power, though not when based solely upon the 
property rights of the public. 


PARTNERSHIP — DISSOLUTION — RIGHT OF LIQUIDATING PARTNER TO Com- 
PENSATION. — A and-B were partners. A held title to certain lands in trust for 
the firm and other investors. On a dissolution of the firm, A was permitted by 
the receiver to continue the partnership investment. Held, that for his services 
he can have no compensation out of the partnership funds. Ruggles v. Buckley, 
175 Fed. 57 (C. C. A., Sixth Circ.). 

A partner is under an obligation to render his services to the firm in firm busi- 
ness, and in the absence of an express or implied agreement can demand no com- 
pensation therefor. Roach v. Perry, 16 Ill. 37. By the better view, this includes 
the obligation to wind up the firm on its dissolution by death, or otherwise. Dun- 
lap v. Watson, 124 Mass. 305; Smith v. Knight, 88 Ia. 257. Contra, Bradley v. 
Chamberlin, 16 Vt. 613. If, however, the liquidating partner rightfully continues 
the business and makes profits, he is doing more than the partnership agreement 
requires, and if the other partner or his representatives elect to take the profits 
produced by the capital left by them in the business, they should allow compen- 
sation for services. Moore v. Rawson, 185 Mass. 264, 199 Mass. 493; Cameron 
v. Francisco, 26 Oh. St. 190; O’ Neill v. Duff, 11 Phila. (Pa.) 244; Re Aldridge, 
[1894] 2 Ch. 97. The court in the principal case rests its decision largely on the 
fact that no new venture was entered upon. This seems hardly an adequate 
reason. See Griggs v. Clark, 23 Cal. 427. The decision may, however, be sup- 
ported on the ground that the services for which compensation was sought were 
rendered in administering the trust lands, and not in administering the only part- 
nership property left in the plaintiff’s hands — namely, the interest of the partner- 
ship as a cestui therein. 


PoticE PowER — REGULATION OF BUSINESS AND OCCUPATION — CoMPUL- 
SORY INCORPORATION OF Banks. — A state statute required all persons engaged 
in banking to incorporate within three months. By earlier statutes incorporated 
banks were regulated more in detail than banking firms and individuals. At least 
three persons had to associate to form a corporation. Held, that the statute is 
not unconstitutional. Weed v. Bergh, 124 N. W. 664 (Wis.). See Notes, p. 629. 


Pusiic SERVICE COMPANIES — RIGHTS AND Duties — ExctusIvE TELE- 
PHONE Contract. — A contract between two telephone companies gave each the 
exclusive right to have transmitted over its lines all messages coming from the lines 
of the other, destined to points on the lines of the connecting company. Held, that 
the contract is void. Home Telephone Co. v. Granby & Neosho Telephone Co., 
126 S. W. 773 (Mo.). 

For a discussion of the principles involved, see 23 Harv. L. REv. 54. 


Pusiic SERVICE COMPANIES — RIGHTS AND DvutTIES— NECESSITY FOR 
Notice oF WITHDRAWAL AFTER EXPIRATION OF FRANCHISE. — After the expira-. 
tion of its franchise, a water-supply company continued to supply water with the 
acquiescence of the municipality. Thereafter the company gave notice of its 
intent immediately to withdraw from service. The company then sought to en- 
join the city from interfering with the removal of the plant. Held, that the rela- 
tion existing between the city and the water company can be terminated at will 
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by either party and any interference will be enjoined. Laighton v. City of Car- 
thage, 175 Fed. 145 (Circ. Ct., S. W. D. Mo.). 

A city may be given the power to grant a franchise. Los Angeles Water Co. v. 
Los Angeles, 88 Fed. 720. When a company whose franchise has expired con- 
tinues operations for some time with the consent of such a city, a grant of a fran- 
chise is implied. Cedar Rapids Water Co. v. Cedar Rapids, 118 Ia. 234. See 
Cincinnati Ry. Co. v. Cincinnati, 44 N. E. 327 (Oh.) The relation thus created, 
being of uncertain length, can be terminated by either party. But while it exists 
the company remains a public service company and is subject to all the obliga- 
tions incident thereto. It must continue to serve all at reasonable rates and is 
subject to regulation. Cedar Rapids Water Co. v. Cedar Rapids, supra. Public 
service in general involves also the duty to give reasonable notice of withdrawal 
from service. See 16 Harv. L. REV. 363, 555-566. In the case of a water-supply 
company it would seem that the city must be given a reasonable time to procure 
a substitute. The expiration of the franchise might well be a sufficient notice to 
the city, if the company chose to withdraw at that time. But if it continues to 
operate thereafter and if we assume, as the court does, that it is not acting illegally 
in so doing, there appears to be no good reason for releasing it from the duty 
to give due notice of its withdrawal. The very undesirable result of the principal 
case seems unsupportable. 


RULE AGAINST PERPETUITIES — SEPARABLE LIMITATIONS IN TRUST FOR SALE. 
—A testator left property to trustees to pay the income to his children for life, 
each child having a power to appoint to his or her prospective wife or husband for 
life. Upon the death of the last surviving child and of such wives and husbands 
as should take, the trustees were directed to sell. None of the children ever 
exercised the power. Held, that the trust for sale is valid. In re Davies & Kent's 
Contract, 45 L. J. 206 (Eng., Ch. D., Feb. 17, 1910). 

In England a trust for sale which may become operative only after lives in 
being and twenty-one years is void under the rule against perpetuities. Goodier 
v. Edmunds, [1893] 3 Ch. 455; In re Appleby, [1903] 1 Ch. 565. The period is 
reckoned to the time when the trust becomes operative, so that, even though the 
trust for sale may be regarded as a vested interest, it is nevertheless assailable as 
a perpetuity. See Goodier v. Edmunds, supra; In re Daveron, [1893] 3 Ch. 421. 
In the principal case, inasmuch as one of the children might have married and 
appointed to a person not born at the death of the testator, the trust for sale might 
not have become operative within the required limits. Nevertheless it is held 
good, seemingly by separating the limitation into two limitations, in one of which 
the trust for sale is to take effect on the death of the survivor of the children in 
the event of no appointment being made. Such a limitation would be valid. 
This must be regarded as an exception to the rule that a gift expressed in one 
limitation cannot be divided unless separable in its terms. See Gray, RULE 
AGAINST PERPETUITIES, 2 ed., §§ 331, 338. 


TAXATION — COLLECTION AND ENFORCEMENT — EQUITY JURISDICTION. — A 
bond fide holder of a duly authorized county bond, having obtained judgment 
against the county, which by various devices had succeeded in evading payment, 
filed a bill in equity against the defendant railroad which was a taxpayer of the 
county. He alleged that the assessment of the defendant’s property towards the 
payment of the judgment created a lien in his favor which he was entitled to 
foreclose. The defendant demurred on the ground that the tax could be recov- 
ered only by the proper local official, as provided by statute. Held, that the 
demurrer must be sustained. Preston v. Chicago, St. L.& N. O. R, Co., 175 
Fed. 487 (Circ. Ct., W. D. Ky.). 

Since a special remedy of another nature was provided by the state legislature, 
the court properly refused to allow a suit by the creditor in his own name. Oliver 
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v. Colonial Gold Co., 93 Mass. 283. The opinion declares, however, that in the 
absence of statutory authority a suit in equity could not be maintained for the 
collection of taxes assessed upon weer. See Heine v. The Levee Commissioners, 
19 Wall. (U. S.) 655. Though such a proposition seems to have the support of 
the authorities, it is submitted that upon principle exception may be taken. It 
is conceded that when there exists a power to tax, incidental to power to incur 
the debt, a duty to tax, dependent upon a valid debt, and a refusal by the proper 
official to enforce the tax, mandamus will lie to make that officer perform his 
ministerial duty. Thompson v. Allen County, 115 U.S. 550. If, however, the 
official resigns before he can be served with the writ, it seems to follow that we 
have a clear case for equity jurisdiction. There is no adequate and complete 
remedy at law. Rees v. City of Watertown, 19 Wall. (U. S.) 107. So on well 
recognized theories it seems that equity, even without express statutory authority, 
should see that the recalcitrant officer’s duty is done, ordering its own official to 
levy and collect the taxes named, in conformity with the laws of the state for 
the collection of such taxes. Welch v. Ste. Genevieve, 1 Dill. (U. S.) 130. See 
Supervisors v. Rogers, 7 Wall. (U. S.) 175. 


TAXATION — PARTICULAR Forms oF TAXATION — APPLICATION OF INHERIT- 
ANCE TAX TO EXECUTION BY FOREIGN WILL OF POWER CREATED IN DoMEsTIC 
Witt. — A, by a New York will, gave B a power of appointment over a trust 
fund. B, in a New Jersey will, exercised the power in favor of C. Both B and 
C came within the one per cent class of the New York Transfer Tax Act of 1897. 
Under the law existing when A died they would have been exempt. Held, that 
C takes the fund free from the New York transfer tax. In re Kissel’s Estate, 
121 N. Y. Supp. 1088 (Sur. Ct.). 

Estates created by the execution of a power of appointment are as a general 
rule treated as if created by the instrument raising the power. Thus a suspen- 
sion of alienation in the second instrument is invalid if such would have been its 
effect annexed to the estates in the first instrument. Genet v. Hunt, 113 N. Y. 
158. And the validity of the exercise of a power is tested by the law of the juris- 
diction in which it was created. Cotting v. De Sartiges, 17 R. I. 668. But for 
the purposes of taxation, statutes both in England and in this country have treated 
the estates of the appointees as derived from the donee of the power. Aitorney- 
General v. Upton, L. R. 1 Exch. 224; Appeal of Seibert, 110 Pa. St. 329; N. Y. 
Tax Law, § 220, par. 5. The tax upon the execution of the power is not a tax 
upon property but upon the exercise of a privilege. Chanler v. Kelsey, 205 U.S. 
466. There appears no reason why the estate of the appointee should not be taxed 
under both instruments since both are necessary to his title, but such is not the 
interpretation put upon the statutes. Vandiest v. Fynmore, 6 Sim. 570; Matter 
of Howe, 86 N. Y. App. Div. 286. In the principal case, since the creation of the 
power was not taxable and since its execution was effected under a New Jersey 
instrument, the decision seems sound. 


TELEGRAPH AND TELEPHONE COMPANIES — STATUS OF COMPANIES AS: EN- 
GAGED IN PuBLIC EMPLOYMENT — OBLIGATION TO SERVE ALL AT REASONABLE 
Rates. — Held, that a telegraph company is entitled to service from a telephone 
company at the same rates as other business customers. Postal Telegraph-Cable 
Co. of Tennessee v. Cumberland Telephone & Telegraph Co., 43 N. Y. L. J. 
165 (U. S. Circ. Ct., Mid. D. Tenn., March 31, 1910). 

On a general theory that the value of service to the consumer is a factor in 
the determination of rates, the defendant sought to justify the differentiation in 
the principal case. Recent federal authority, indeed, allows a carrier in rating 
different commodities to charge most heavily those which can best afford to pay. 
Interstate Commerce Commission v. Chicago Great Western Railway Co., 141 Fed. 
1003. But, as another circuit had recognized, where the cost of carrying different 
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kinds of goods is the same, to permit a company to charge different prices is to 
give it a right to hamper prospering industries and pamper those in distress, 
against that public policy which lies at the root of the law of public service. See 
Tift v. Southern Railway Co., 138 Fed. 753. And as to customers receiving 
identical service, to admit that the successful shall pay more than the struggling 
is simply to say that a railroad or telephone corporation may levy a progressive 
income tax. By the principal case it is decided that one in the public employ- 
ment may not charge what the particular customer can pay; it remains to be 
determined that he may not charge for a particular service what the traffic will 
bear. See Western Union Telegraph Co. v. Call Publishing Co., 181 U.S. 92. 


Trusts — RESTRAINTS ON ALIENATION OF CeEsTuI’s INTEREST — SPEND- 
THRIFT TRUST CREATED BY BENEFICIARY. — X, a spendthrift, conveyed an es- 
tate to Y, on trust to pay X during his life such sums out of the profits as Y should 
think proper, It was expressly provided that Y should not be compellable to pay 
X any part of the profits; and that on the death of X the corpus together with ac- 
cumulations was to go to the appointees of X. Held, that the estate is liable for 
the subsequent debts of X. Petty v. Moores Brook Sanitarium, 67 S. E. 355 (Va.). 

Even in jurisdictions where spendthrift trusts are upheld when created by a 
third party, they are invalid if founded for the grantor’s own benefit. Schenck v. 
Barnes, 156 N. Y. 316; Jackson v. Von Sedlitz, 136 Mass. 342. It is axiomatic, 
however, that unless a cestwi has an enforceable claim against his trustee there is 
nothing which his creditors can reach. In re Coleman, 39 Ch. D. 443; Davidson’s 
Executors v. Kemper, 79 Ky. 5. Where the trustee has discretion merely as to 
the mode of applying the fund, the cestuz’s interest is available for his debts. 
Snowdon v. Dales, 6 Sim. 524; Stewart v. Madden, 153 Pa. St. 445. But in the 
case considered the cestut has no claim which equity would enforce, and it is 
difficult to see against what interest the creditor levied equitable execution. Holmes 
v. Penny, 3 K. & J. go. See GRAY, RESTRAINTS ON ALIENATION, 2 ed., §§ 163- 
166. The creditor is amply protected in such a case by holding the trustee ac- 
countable for actual payments to the cestus after notice of the claim. In re Neil, 
62 L. T. N. s. 649. The court, following a recent decision, regards the scheme 
employed as an evasion of the law and hence against public policy. Menken v. 
Brinkley, 94 Tenn. 721. If this is true, it is submitted that the remedy is to have 
the conveyance set aside rather than to levy equitable execution. 


Trusts — RESULTING “TRUSTS— EFFECT OF PARTIAL FAILURE OF CHARIT- 
ABLE TRUST ON POWER OF SALE. — A devised land to his executors on trust to 
sell the same and divide the proceeds among named charities. As to eleven- 
seventeenths of the land the trust failed. The executors sold the land to B, and 
the heirs asked for a partition thereof. Held, that although the eleven-seven- 
teenths passed to the heir as intestate property, the executors under their power 
of sale gave good title to the whole. Bender v. Paulus, go N. E. 994 (N. Y.). 

It has been held that where a trust fails for vagueness, the devise fails as well 
and the property goes as intestate. Scott v. Brownrigg, 9 L. R. Ir. 246. But ac- 
cording to the prevailing view, if the purposes of a trust fail partially or wholly, 
the devisees hold the property on a resulting trust to the heirs. Longley v. Longley, 
L. R. 13 Eq. 137; Sims v. Sims, 94 Va. 580. Since, however, a resulting trust 
connotes something analogous to intestacy as to the beneficial interest, and since 
the testator devised his absolute interest to the executors, the latter should hold 
rather on a constructive trust. See 5 Harv. L. REv. 392, 393. In New York, 
statutes making invalid certain gifts to charities are regarded as limiting the 
testator’s power to give, so that the devise fails to the same extent as the trust and 
the legal title goes pro tanto to the heirs. Jones v. Kelly, 170 N. Y. 401; Cham- 
berlain v. Chamberlain, 43 N. Y. 424. For this construction there is some 
authority. Doe v. Wrighte, 2 B. & Ald. 710. Contra, Russell v. Jackson, 10 Hare 
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204. But whether or not the legal title descends to the heir, there is no reason why 
the power of sale given the executors should not subsist for the benefit of the in- . 
terests which do not fail, while convenience usually demands that it should. Hat 
v. Rich, 59 N. J. Eq. 492. 


WITNESSES — PRIVILEGED COMMUNICATIONS — ATTORNEY AND CLIENT: TES- 
TATOR’sS INSTRUCTIONS CONCERNING WILL. — A testator’s first will was admitted 
to probate. His second will, not being found, was presumed to have been de- 
stroyed by him. The attorney’s office copy of this second will was offered, to 
show that it revoked the first will. Held, that the testator’s communications to 
his attorney are privileged, and the copy inadmissible. Matter of Cunnion, 135 
N. Y. App. Div. 864. 

To allow a man to obtain legal advice without fear of prejudicing his interests, 
the law protects confidential communications between attorney and client. Green- 
ough v. Gaskell, 1 Myl. & K. 98; Whiting v. Barney, 30 N. Y. 330. In testa- 
mentary affairs, the death of the testator removes the reason for the protection 
and generally terminates the privilege. Russell v. Jackson, g Hare 387; Doherty 
v. O'Callaghan, 157 Mass. 90. See WicMoRE, EvIDENCE, § 2314. But the pro- 
vision of the New York Code is very strict, making the privilege absolute unless 
expressly waived by the client at the trial. N.Y. CopE Civ. Proc. §$§ 835, 836; 
Loder v. Whelpley, 111 N. Y. 239. Since a testator obviously cannot make such 
a waiver, this rule has led to injustice and has been judicially amended. Only 
communications interided, when made, to be confidential are privileged. Matter 
of Smith, 61 Hun (N. Y.) 101; Matter of McCarthy, 55 Hun (N. Y.) 7; Whit- 
ing v. Barney, supra. ‘The privilege is waived when the attorney witnesses the 
will. Matter of Coleman, 111 N. Y. 220; Matter of Sears, 33 N. Y. Misc. 141. 
If the will is lost after the testator’s death, public policy determines the privilege. 
Sheridan v. Houghton, 16 Hun (N. Y.) 628. The testator in the main case, by 
destroying the will, indicated that he desired the privilege to continue. If the 
purpose of the rule is to respect the client’s wishes, and so insure freedom in his 
dealings with his attorney, the case must be supported. 
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A TREATISE ON THE LAW OF INSURANCE IN ALL ITS BRANCHES. By George 
Richards. Third Edition. Enlarged and Rewritten. New York: The 
Banks Law Publishing Company. 1909. pp. xxvii, 959. 


The earlier editions of this book were prepared primarily for students. They 
contained about three hundred pages of treatise and about the same number of 
pages of reported cases, with an appendix of statutes and forms. The present 
edition contains a treatise of almost seven hundred pages, omits the cases, and 
devotes to statutes and forms an appendix of more than a hundred pages. The 
volume now appeals primarily to practitioners. Despite the absence of a table of 
cases, it is well adapted to be useful to its new audience, provided the reader 
has already had careful instruction in the subject discussed. 

The author’s own view is that of a practitioner. This is indicated here and 
there by comments which would be quite impossible for any lawyer to make who 
has not had much to do with insurance litigation. It is indicated also by careful 
descriptions of the mode in which the insurance business is carried on. The only 
shortcomings discovered in these descriptions are that the author does not explain 
the functions and powers of the various persons who are by the public indiscrimi- 
nately termed insurance agents, and that he quite unintentionally gives the im- 
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pression that the members of the English Lloyd’s write policies as a society. Yet 
these are trivial shortcomings, and the mention of them should not materially 
modify the recognition that the ar:thor gives in his opening chapter and elsewhere 
a useful insight into insurance as a business. 

When the author explains not business but the law, it becomes clear that the 
practitioner’s point of view, notwithstanding its advantages, may bring the disad- 
vantage of minimizing, or perhaps not perceiving, important distinctions, with con- 
sequent danger to the reader. Several instances can be found in Chapter II. As 
to insurable interest, for example, the reader might gain from § 24 the wrong 
impression that the doctrine arises from the purpose of the parties to make a 
contract of indemnity — the real explanation, public policy, appearing at the 
close of the section in a very casual and subordinate way. Unfortunately, the 
point is of great consequence, for if the doctrine of insurable interest were simply 
based on the theory of indemnity, the result would merely be that a contract not 
supported by interest would be valid and that the measure of damages would be 
reduced to zero, whereas by reason of public policy the contract actually is void. 
The true doctrine is clearly scen in the inability of the parties to waive the re- 
quirement, and also in the extension of the requirement to life insurance policies, 
notwithstanding the theory that life insurance has nothing to do with indemnity. 
Again, in § 25 the definition of insurable interest would mislead the beginner by 
being too sweeping, for it does not indicate that the interest must be an estate 
or right or liability as to the thing which is the subject matter of the insurance; 
and the same is true of § 32. In § 40 a beginner would be aided by a clear state- 
ment that in the United States Supreme Court the doctrine that a payee must 
have an insurable interest is upheld by dicta only. In the same section it would 
have been useful to have given some discussion of the Pennsylvania and Texas 
views. The author’s. opinion — sound, and well expressed in §§ 44 and 45 — 
as to the time when insurable interest must exist in marine and fire insurance 


might well have been repeated in § 46 as to life insurance. In § 49 it might have 


been well to mention the marine doctrine forbidding recovery for a loss caused 
by a negligent failure to repair unseaworthiness arising after the attaching of the 


' policy. In § 54 the author’s opinion of the leading subrogation case of Castellain 


v. Preston is not explained convincingly, if one recalls the doctrine that a policy 
of insurance is merely a contract of indemnity. In § 59 it might have been an 
improvement to indicate in the text that a mortgagee cannot recover more than 
the damage to the property and that there is a diversity of opinion as to the amount 
recoverable by a life tenant, together with the reason for the diversity. In § 63 
the author fails to distinguish the various kinds of so-called assignment of fire 
policies, and also fails to explain that the peculiar right in a marine policy of 
substituting a new insurer proceeds upon the supposed original assent of the un- 
derwriter. In § 64 and the following sections the reader would have been aided 
by a more careful discrimination of the various senses in which it can be con- 
tended that a life policy gives to a beneficiary a vested right. In § 73, where is 
stated the view of some jurisdictions that a creditor should retain under a life 
policy no more than the amount of his debt, it is not pointed out that the theory 
is one of collateral security; and the cases cited in the footnote do not support 
the text, if, as the footnote carefully states, they are cases in which the policy 
was assigned. 

After making these necessary comments upon the sixty-six pages of Chapter IT, 
it is pleasant to be able to add that, taken as a whole, the chapter is useful and 
that some parts of it, especially §§ 44, 45, 60, 61, and 65-67, distinctly show 
independent and careful thought. 

Grounds for criticism are much less frequent when the reader passes from the 
first ten chapters, which deal with general principles, to the last eleven chapters, 
which deal with the meaning and legal effect of the clauses commonly used, for 
the author is apparently on very familiar ground when he writes of the New York 
standard fire insurance policy and similar matters. 
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A TREATISE ON THE FEDERAL CORPORATION TAX LAw OF 1909. By Arthur W. 
Machen, Jr., Boston. Little, Brown and Company. 1910. pp. xxv, 269. 


This volume has undoubtedly proved serviceable to many of the profession in 
the preparation of corporation tax reports. Its explanations of the different pro- 
visions of the Corporation Tax Law are so clear as fully to warrant the author’s 
belief, as expressed in the preface, ‘that the book is more than a mere ‘annotated 
edition’ of the Act of Congress.” In addition the book is well indexed, and con- 
veniently arranged appendices contain the text of the law, together with the Treas 
ury Regulations and Forms of Return. The author states the grounds on which 
the validity of the law will probably be assailed, but refrains from stating a defi- 
nite opinion as to whether such attacks will be successful. - A. C. B, 





SHIPPERS AND CARRIERS OF INTERSTATE FREIGHT. By Edgar Watkins. Chicago: 
T. H. Flood and Company. 1909. pp. 549. 


The author does not profess to cover the general subject of interstate com- 
merce but, to use his language, “The purpose of this work is to treat of the rights 
and duties of shippers and carriers of freight that comes within the description of 
interstate commerce.” These rights and duties are considered chiefly as arising 
out of or affected by the Interstate Commerce Act and the amendments thereto 
including the Elkins law and Hepburn law of 1906. The opening chapter deals 
with the validity and scope of the Act and is followed by chapters on the reason- 
ableness of rates and the equality in rates. Then come chapters upon the en- 
forcement of the Act by the Interstate Commerce Commission, including rules of 
procedure and forms, the enforcement by the courts and the power of the courts 
to prevent an illegal advance in rates. In the next chapter the Act is printed 
with amendments, section by section, and under each section the decisions of the 
commission and the courts are collected, the point of each case being succinctly 
stated in the text. The other chapters deal with state laws and other laws of 
Congress affecting interstate commerce. In the appendices are printed the Safety 
Appliance Acts, the Employers’ Liability Act, the Arbitration Act, and the Cor- 
poration Tax Act. It is hard to see that the last named comes within the scope 
of the book. 

Though the author has limited his purpose as above indicated, the field chosen 
has already been covered by more comprehensive works on the subject, such 
as The Law of Interstate Commerce by Judson, and Railroad Rate Regulation 
by Beale and Wyman. But the law of interstate commerce is constantly grow- 
ing, and a book including the recent cases as this one does is useful. The chief 
criticism is that the author has too often on a given point taken refuge in long 
quotations from cases and has repeated. For instance, a long quotation in sec- 
tion 94 is the same as that quoted in section 61, and there are other instances. In 
spite of these defects, the author has produced a practical treatise on the subject. 
Beside covering the legal side of the questions, he has included quotations from 
technical works on railroads which should prove helpful alike to lawyers and 
traffic men. There is a well-arranged index and a table of cases. R. T. H. 





A TREATISE ON THE LAW oF INDEPENDENT CONTRACTORS AND EMPLOYERS’ 
Liasitity. By Theophilus J. Moll. Cincinnati: The W. H. Anderson 
Company. 1910. pp. lvi, 378. 

This is a book designed to deal primarily with two questions: Who are inde- 
pendent contractors? and What is the liability for their acts of the person who 
employs them? It does not exhibit the results of much original thought or throw 
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much new light upon the fundamental problems involved. It is largely made up 
of quotations from texts and cases, rather loosely strung together, and arranged 
in the conventional order. As a consequence, there is often much substantial repe- 
tition and considerable diversity of statement. To one who wishes to learn what 
has been said or decided about the subject, the book will prove a useful com- 
pendium. The cases seem to be quite fully collected, and every device in the 
way of collateral citation seems to have been adopted with a view to mak- 
ing them generally available. Very few cases are cited later than the official 
reports. F. R. M 





LEADING CASES ON INTERNATIONAL Law. Part I: Peace. By Pitt Cobbett. 
Third Edition. London: Stevens and Haynes. 1909. pp. xxiv, 385. 


The first edition of this book appeared in 1885 in one volume and was fol- 
lowed by the second edition, also in one volume, in 1892. The third edition is 
to be in two parts. The first part of the third edition relating to the international 
law of peace appeared in 1909 and contains the same number of pages as were 
devoted to peace, war, and neutrality in the second edition. 

In this first part of the third edition the arrangement of material has been much 
improved. The subject-matter reflects the recent changes in the attitude of courts 
toward international law. The content of international law has also changed. 
This is shown in the more extended mention of such subjects as international 
courts of arbitration, commissions of inquiry, leased territory, spheres of influ- 
ence, spheres of interests, interoceanic canals, nationals, and insurgency. 

The earlier editions of this work, containing comparatively few notes, were 
designed to furnish illustrative cases for use with.text-books. This third edition 
contains much more extensive notes, there being about three times as many 
pages of notes as of text of cases. These notes relate not merely to the decision 
rendered in the case selected, but also to kindred topics; e. g., following a seven- 
- page statement of the Alaska Boundary Arbitration of 1903, there are twelve 
pages of notes upon the topics, state property in municipal and international law, 
boundaries of state territory, interests falling short of ownership, occupation, 
area affected by occupation, abandonment of occupied territory, prescription, other 
modes of acquisition, leases and pledges of territory, servitudes and restrictive 
contracts, protectorates, spheres of influence, spheres of interest, the occupation 
and administration by one state of territory belonging to another. Such a method 
of treatment makes it necessary to distinguish this work of Dr. Pitt Cobbett from 
a case book in the proper sense. 

It is unfortunate that in international law the influence of early theorists who 
did not distinguish between the conditions necessary for the existence of a state 
and the state itself should be perpetuated. There are other political unities be- 
side the state as well as economic and religious unities, and as Cobbett shows, 
these may often acquire a status in international law. His distinction between 
“nationals” and “citizens” is of importance for the United States particularly 
since the acquisition of non-contiguous territory. His treatment of the status of 
insurgency would have been much more adequate if the principles laid down by 
the United States Supreme Court in such cases as the Three Friends and Under- 
hill v. Hernandez had received consideratioh. 

In all the cases, as on page 26, it would have been more satisfactory had the 
statements been made in the exact words of the opinion so far as possible, rather 
than in form of a résumé of the opinion. This is particularly true when the space 
occupied would be approximately the same. Possibly such a course-would have 
avoided the statement that the exemption of coast fishing-vessels from capture in 
time of war was founded on considerations “of the natural convenience of bel- 
ligerent States” (p. 3), when in the case of the Paquete Habana and the Lola the 
phrase is “of the mutual convenience of belligerent States.” While recent in- 
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stances are very generally cited, one is surprised not to find reference among the 
others (p. 114) to the Anglo-Japanese Agreements of 1902 and 1905 in regard to 
the spheres of interest of these states in the Far East. 

The reference to Wharton’s International Law Digest for many of the Ameri- 
can opinions and precedents makes the book less valuable for American readers, 
because that work has been superseded by the much more complete Moore’s 
International Law Digest. 

While the title on the back of Dr. Pitt Cobbett’s book is “Leading Cases on 
International Law,” it should be borne in mind that the title-page gives the real 
clue to the nature of the book, — “Cases and Opinions on International Law 
and various points of English law connected therewith, collected and digested from 
English and foreign reports, official documents, and other sources, with notes con- 
taining the views of the text-writers on the topics referred to, supplementary cases, 
treaties, and statutes.” G. G. W. 
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